





these diseases, while permanent and potentially unstable, may not be a proximate cause for an
individual to be retained on the TDRL.

In summary, the Military Departments should have the ability to remove an individual from the
TDRL prior to reaching the allowable tenure, with a final disability rating of less than 30 percent,
if the unfitting condition is manageable by the individual (i.e., daily medication, attending
physical therapy sessions, etc.). Only those problematic conditions that require continued,
frequent interaction with a medical professional should be accepted as rationale to continue an
individual to full tenure on the TDRL if a final disability rating of less than 30% has been
established.

(3) Assessing the future role of the temporary disability retired list in the Disability Evaluation
System of the Department of Defense and the changes in policy and law required to fulfill the
Sfuture role of the Temporary Disability Retired List.

Role of TDRL in the Disability Evaluation System

Service members who become physically unfit to perform military duties are processed into the
DoD Disability Evaluation System. Each Service administers its own disability evaluation
process. However, DoD regulations require that the process must include: a medical evaluation
board (MEB); a physical evaluation board (PEB); an appellate review process; and a final
disposition.

The disability evaluation process begins at a military treatment facility (MTF) when a physician
medically evaluates a Service member's injury or condition to determine if the Service member
meets the military's retention standards, and prepares a narrative summary describing the
findings. This process is referred to as a MEB. Service members who meet retention standards
are returned to duty. Those who do not are referred to the PEB.

This disability evaluation process has only four possible outcomes for a Service member:

1. Service member is found fit for duty;

2. Service member is separated from the service either with a lump sum severance payment or
without benefits—the latter for those Service members whose disabilities were determined
to be not in the line of duty;

3. Service member is placed on the PDRL and receives permanent disability benefits; or

4. Service member is placed on the TDRL.

To arrive at its findings and recommendations regarding eligibility for disability benefits, the
PEB determines if Service members are fit for duty, if their injuries or conditions are
compensable, and what disability rating their injuries or conditions should be assigned. The PEB
also considers the stability of the condition in cases eligible for permanent disability retirement
benefits. Service members with conditions that might improve or worsen are placed on TDRL
and reevaluated by the PEB at least every 18 months to determine if their condition has
stabilized. Those who continue to be unfit for duty after 5 years on TDRL are retired from the
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military with permanent retirement benefits, discharged with severance pay, or discharged
without benefits, depending on their condition and years of service.

TDRL and the Current Disability Evaluation System (DES) Pilot

The DoD and the VA are currently engaged in a pilot program that will evaluate and
significantly improve the timeliness, effectiveness, simplicity, and resource utilization of the
DES by integrating DoD and VA processes, eliminating duplication, and improving case
management practices. The DES Pilot will, for a limited period of time, test a new DoD and VA
disability system. The DES Pilot will be a Service member centric initiative designed to
eliminate the duplicative, time-consuming, and often confusing elements of the two current
disability processes of the Departments.

Key features of the DES Pilot include one medical examination and a single-sourced disability
rating. The DoD administered, comprehensive, VA protocol-based, general medical and
specialty medical examination will serve the needs of the Military Department PEBs in
determining a Service member’s fitness for continued Military Service and will serve the needs
of the VA Rating Board in determining the appropriate disability rating to be awarded a Service
member for military unfitting and member claimed medical conditions incurred or aggravated as
the result of Military Service.

The disability rating awarded by the VA Rating Board, specifically for the military unfitting
medical condition(s), will serve as the basis for determining a DES Pilot participant’s final
disposition (separation with disability severance pay or disability retirement) from Military
Service.

The outcome and proposed expansion of the DES Pilot will have an impact on the usage and
management of the TDRL. Moving to a single source medical examination conducted by the VA
and providing Service members in the DES process earlier access to VA education and benefits
create a situation where the concept of the TDRL could evolve to fit better under the VA.

TDRL and Post Traumatic Stress Disorder (PTSD)

The Veterans Benefits Administration Schedule for Rating Disabilities applies an automatic
rating of not less than 50 percent for mental disorders due to traumatic stress, but requires that a
follow-up examination be scheduled within the six-month period following the veteran’s
discharge or placement on the TDRL to determine whether a change in evaluation is warranted."’

Currently the TDRL is the only mechanism at the disposal of the DoD that supports continued
contact and reassessments in cases where mental disorders due to traumatic stress are diagnosed
and listed as an unfitting condition during the MEB process.

7 VBA 38 CFR Book C Schedule for Rating Disabilities; 38USC 1155; 53 FR 23, Jan 4, 1988 as amended at 61 FR
52700, Oct, 4 1996
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The Acting Under Secretary of Veterans Affairs for Benefits stated that as of June 4, 2008, there
were currently 37,460 veterans receiving disability compensation for PTSD." There is
significant anecdotal evidence to suggest that these numbers will increase dramatically in the
coming years for a number of reasons:

. Extended or multiple deployments for Service members'®

. Administrative Changes in DoD*

o Improving medical science related to traumatic brain injury (TBI), PTSD, and cognitive
impairments

According to studies published in the November 2007 Journal of the American Medical
Association (JAMA) involving nearly 90,000 Service members who completed both the post-
deployment health assessment (PDHA) and the post-deployment health re-assessment (PDHRA)
after return from Iraq:

. 20 percent of the active component and 42 percent of the Reserve Component were
identified as needing mental health referral or treatment — most often for PTSD
symptoms, depression, or interpersonal conflict.

While nearly half of these Service members showed improvement between the two assessments,
more than twice as many Service members who did not have PTSD symptoms at the time of the
first assessment became symptomatic during this same period.?!

The processing of PTSD claims is governed by VA regulation which states that, in order for
Service connection to be granted, there must be medical evidence diagnosing the condition, there
must be medical evidence establishing a link between current symptoms and an in-Service
stressor, and there must be credible supporting evidence that the claimed in-Service stressor
occurred. The first two requirements involve medical assessments, while the third requirement
generally involves investigation by VBA personnel into the nature of the stressor.”?

Although the above would seem to create a conflict between the 6 month PTSD re-evaluation
schedule and the TDRL requirement for re-evaluation at least once every 18-month, it need not
be so. The PTSD re-evaluation would be performed within the required 6-month period. Other

'® Testimony of Rear Admiral Patrick W. Dunne, USN (Ret.), Acting Under Secretary for Benefits Administration,
Department of Veterans Affairs before the Senate Committee on Veterans Affairs, June 4, 2008

'” See National Center for Post-Traumatic Stress Fact Sheet on unique experiences of sustained conflict in Iraq and
Afghanistan (http://www.ncptsd.va.gov/nemain/nedocs/fact_shts/fs_iragafehanistan_wars.html and Mental Health
Advisory Team 5 (MHAT-V) Report referenced in testimony by Colonel Charles W. Hoge, M.D. Director of
Psychiatry and Neuroscience, Walter Reed Army Institute of Research before the House Veterans Affairs
Committee April 1, 2008.

20 «“The Infamous Question 21: Encouraging Soldiers to Take Care of their Health”, Washington Post, May 5, 2008
A16 referencing report by the Army inspector general last year documenting that soldiers are reluctant to seek
mental health care treatment because they fear losing security clearances.

?! Testimony by Colonel Charles W. Hoge, M.D. Director of Psychiatry and Neuroscience, Walter Reed Army
Institute of Research before the House Veterans Affairs Committee April 1, 2008.

% Veterans Affairs Regulation 38 C.F.R. § 3.304(f)
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conditions warranting re-evaluation would be re-evaluated within the 18-months of being placed
on the TDRL, thereby meeting both administrative requirements.

Administrative Changes in DoD and Possible Redundancy of the TDRL

As previously mentioned, the TDRL currently plays an important role as a mechanism to return
Service members to duty with minimal administrative obstacles and without the risk of loss of
rank or rating to the member. Should the DoD choose to develop administrative procedures that
remove those administrative and professional barriers by allowing Service members who are
deemed “unfit” to continue to serve in non-combat capacities, the utility of the TDRL as a return
to duty mechanism would be further diminished.

Likewise, if Congress supports DoD’s desire to implement the recommendations presented in the
Dole/Shalala Report or develops a like mechanism to allow for flexibility in the disability ratings
of Service members for a finite period of time immediately post separation, then the necessity for
the TDRL as a DoD mechanism to protect the interests of Service members could be eliminated.
This temporary flexibility was at the heart of the original Army proposal from which the TDRL
developed, “reviewing the degree of disability at stated intervals afier retirement with a view
toward adjusting the amount of retirement pay to the changing degree of disability.”® This
concept would require further evaluation, inasmuch as it would have to apply to all medically
separated or retired individuals, not just those who were placed on the TDRL. Additionally, this
concept would allow Service members to apply for VA compensation and benefits earlier than
the current system.

Conclusions and Recommendations

The analysis conducted in developing this report indicates that the Military Departments within
the DoD utilize the TDRL in a consistent manner across components and ranks. There are no
marked discrepancies between the treatment of active vs. reserve component individuals, nor are
there significant differences in the final disposition of individuals based on rank.

As previously stated, the primary intent of the list as initially envisioned has evolved from
providing wounded, ill, or injured Service members an avenue to return to duty to primarily a
supporting mechanism that allows individuals additional time to continue their recovery. This
evolved usage is still consistent with the secondary desires of Congress in that it offers protection
to both the Service member and the government against negative impacts brought about by
rendering a final and permanent disposition prematurely.

The final disability rating assigned to individuals upon departure from the TDRL reveals that the
list is being used in a manner that protects the interests of the individual and the government.
Fifty percent of Service members transitioning from the TDRL from 2000 thru 2007 were
discharged with the same level of rating at which they entered. Thirty-five to thirty-nine percent
(varying by component) were released with a decreased rating, indicating that the medical
condition leading to their placement on the TDRL had improved during the time they were on

» DA Surgeon General Letter to ACSPER 17 October 1944 as cited in USAPDA memorandum to the General
Counsel, 31 July 1974.
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the list. The remaining eleven to fourteen percent received a higher rating than at entry,
indicating that the individuals benefited from their time on the TDRL and received a more
accurate rating than they would have if placed directly on to the PDRL.

The need to require that the condition of a member be permanent and stable before the member
is separated with less than a 30 percent disability rating, whether or not they have exceeded the
maximum tenure allowed on the TDRL, has evolved over time with advances in the capabilities
and availability of medical care. Individuals who are separated with less than a 30 percent rating
are eligible to apply for treatment from the VA for those Service connected conditions that
contributed to their being deemed unfit for continued service. Medically, any course of treatment
initiated while on the TDRL can continue without interruption. While the impact of no longer
having the more comprehensive individual and family health care provided to retirees is
significant, care for the conditions incurred during their service to the nation is still readily
available. It is also important to recognize a distinction concerning manageability within the
concept of ‘stable.” There are conditions, which left untreated, that can be unstable (e.g., asthma,
diabetes, blood pressure). However, when properly managed, these diseases, while still
permanent and potentially unstable, should not be a proximate cause for an individual to be
retained on the TDRL.

Recommendations for modification or improvement

Usage patterns across DoD reveal that individuals remaining on the TDRL beyond three years
have a strong probability (over 87 percent) of being placed on the PDRL. After the three year
point, only 0.7 percent of the individuals entered onto the TDRL return to duty. This supports the
possibility of shortening the allowed tenure on the TDRL from five years to three, with an
allowance for Military Department Secretaries to have the flexibility to approve additional time
in cases of unstable and unmanageable conditions which could be rated at less than 30 percent if
the individual is separated. If the maximum allowed time on the TDRL is shortened, then the
Military Departments should consider using their discretionary authority to shorten the period
between the medical evaluations.

There is a need to establish standardized guidance regarding “permanent and stable,” that
recognizes the concept of “medical manageability.” This guidance should derive from accepted
medical principles and result in policy that provides a common definition of a stable condition
that reflects modern medical treatment. This language should be developed by DoD and VA in
consultation with the appropriate clinical and non-clinical practitioners and be prescribed jointly.
As previously identified, nuances such as ‘manageable’ or ‘controlled’ can be used to identify
situations wherein an individual can continue a prescribed course of treatment while
reintegrating into their community or back into the military without placing them at risk of a
degradation in medical condition. Existing medical terminology uses the wording “maximum
medical improvement” to identify decision points and status during the course of care and
recovery. Use of this phrase throughout Chapter 61 of Title 10, USC, instead of the word ‘stable’
could better reflect how an individual’s condition is assessed by medical caregivers. Current
DoD training standards and Military Department training programs and administrative
implementation of tracking and support programs consistent with the intent of the TDRL will
minimize variances in how the term (or terms) are used within the Departments.
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The outcome and proposed expansion of the DES Pilot will have an impact on the usage and
management of the TDRL. Moving to a single source medical examination conducted by the VA
and providing Service members in the DES process earlier access to VA education and benefits
create a situation where ownership of the concept of the TDRL could logically fall within the
VA’s purview. The VA currently has a process to conduct reevaluations for veterans to
determine if there has been any change in the degree or severity of their medical condition.
Expanding the population scope and identifying individuals currently being placed on the TDRL
for mandatory periodic reevaluation could eliminate the need for DoD to maintain the TDRL
while still achieving the present primary objectives of the list. The reevaluations will address
both physical and mental health conditions, satisfying the need to track or monitor the status of
individuals suffering from TBI or PTSD as well. This potential shift will require further
examination to identify a mechanism to allow Service members to return to duty if their
condition improves to a point where that is practical.
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DoD Totals 2000 2001 2002 : 2003 2004 2005 Total
Count Percent | Count Percent Count Percent | Count Percent Count Percent Count Percent Count Percent
Placedon TDRL | 2752 | | 2536 | 2433 2439 _ 3301 | 3593 | | 17054
|Active 2543 92.4% 2339 92.2% 2170 892% | 2149 88.1% 2616 79.2% 2886 80.3% | 14703 86.2%
| _!Reserve 209 76% 197 |  7.8% 263 108% l 290 11.9% 685 20.8% 707 19.7% 2351 13.8%
| Officer 303 11.0% 225 8.9% 221 91% | 198 8.1% 269 8.1% 263 7.3% 1479 8.7%
| Enlisted 2449 89.0% | 2311 91.1% 2212 909% | 2241 91.9% 3032 91.9% 3330 92.7% | 15575 91.3%
Returned to Duty ' |
\Within3Years | 64 | 23% | 80 | 3.2% 5 | 23% I 74 | 3.0% 108 33% 80 2.2% | 461 2.7%
|Adive 64 1000% | 73 91.3% 50 909% | 68 91.9% 95 88.0% 74 92.5%
|  |Reseve | O ~ 00% J_ 7| 88% 5 91% 6 8.1% 13 12.0% 6 7.5% |
Officer 9 141% | 12 15.0% 8 145% 7 9.5% 11 10.2% 6 7.5%
Enlisted 55 859% ! 68 85.0% 47 855% 67 90.5% 97 89.8% 74 92.5%
During Years 4-5 34 1.2% | 27 1.1% 39 1.6% 13 0.5% 1 0.0% 0 0.0% 114 0.7%
| Active 33 971% | 24 88.9% 39 100.0% 12 | 92.3% 0| 00% | O =
IReserve 1 2.9% 3 11.1% 0 0.0% 1 7.7% 1 100.0% | 0
| _:Ofﬁcer | 3] 88% | 31 1M1% 2 [ 51% 1 7.7% 0] 00% | 0] F
|Enlisted 31 912% | 24 | 88.9% 37 94.9% 12 92.3% 1 100.0% 0
Separated 0-20% 595 21.6% 602 23.7% 619 25.4% 464 19.0% 547 16.6% 327 9.1% 3154 18.5%
Active 559 93.9% 563 93.5% 567 916% 422 90.9% 442 80.8% 285 87.2%
| Reseve | 36 | 61% 39 | 6.5% 52 84% 42 9.1% 105 19.2% 42 12.8%
Officer 46 77% | 31 5.1% 40 . 65% 24 5.2% 25 4.6% 12 3.7%
Enlisted 549 923% | 571 94.9% 579 935% 440 94.8% 522 95.4% 315 96.3%
|
(Placed on PDRL 1608 58.4% 1443 56.9% 1377 56.6% 888 | 36.4% 1 1021 |  309% 99 | 25.6% | 7256 42.5%
Active 1449 90.1% 1330 92.2% 1208 87.7% 765 86.1% 750 73.5% 695 75.6%
Reserve 159 9.9% 113 7.8% 169 12.3% 123 13.9% 271 26.5% 224 24.4%
~ |Officer | 238 148% | 138 9.6% 126 92% 92 10.4% | 99 | 9.7% | 93 | 10.1% |
Enlisted 1370 852% 1305 90.4% 1251 90.8% 796 89.6% 922 90.3% 826 89.9%

Appendix A: Final TDRL Dispositions by Cohort






