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EXECUTIVE SUMMARY

This report presents the results of a review of former spouse protection laws gpplicable to
members and former members of the uniformed services' and their former spouses. The review was
undertaken in response to the requirement in Section 643 of the Nationd Defense Authorization Act for
Fiscal Year 1998 (NDAA 1998) that the Secretary of Defense report to Congress primarily on the
Uniformed Services Former Spouses Protection Act (USFSPA). Report results are based on andyss
of legd, procedura, and experientid data and materials reated to the USFSPA carried out by the
Department of Defense (DoD). In addition, independent subject matter experts provided DoD with
further assstance in data collection, anadlys's, summarization, and report preparation.

Background

The issue of the divison of military retired pay in divorce settlements was decided by the
Supreme Court in its 1981 McCarty v. McCarty decison. * In tha decison, the Court held that
Federa law prohibited State courts from dividing military retired pay under State community property
laws in divorce proceedings. The Court recognized the Federd interest in protecting the military
retirement system, but also recognized the socid and economic consequences of its decison on former
gpouses. It therefore invited the Congress to provide a measure of protection to former spouses of
retired service members. In response, the Congress enacted the USFSPA in September 1982.

The USFSPA provided authority for State courts to treat retired pay as marital property subject
to divison. It dso, for the fird time, afforded former spouses the right to have direct payments of
retired pay made to them by the Federd Government based on State court judgments subject to certain
redrictions. It dso afforded some former spouses other rights, including entitiements to survivor
benefits, medica care, and military commissary and exchange privileges.

Congress has amended the USFSPA severd times.  These amendments have, for example,
authorized courts to direct members to provide Survivor Benefit Plan (SBP) coverage to former
spouses, changed the method by which "disposable retired pay" is caculated, and extended protections
to spouses and former spouses whose rights to retired pay were terminated as a result of domestic
violence and abuse.

Throughout the history of the USFSPA, there have been opposing views expressed about the
law's fairness. To address these views and assess the current state and operation of the USFSPA, the
Congress required the Secretary of Defense to conduct a review and report the results to the Congress.

! As used in this report, "uniformed services' refers to the Army, Navy, Air Force, Marine Corps, Coast Guard, National
Oceanic and Atmospheric Administration (NOAA) and the U.S. Public Health Service.
2 435 U.S. 210 (1981).
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The report must include findings, conclusions, and recommendations for improving the USFSPA. This
report is submitted in compliance with that requirement.

Report M ethodology

To assess the current state of the USFSPA, we gathered data from avariety of stakeholders on
USFSPA issues. Stakeholdersincluded current and former service members and the organizations that
represent them, current and former spouses and the organizations that represent them, the uniformed
sarvices, governmental agencies, the American Bar Association (ABA), and State Bar Associations
(State Bars).

We andyzed stakeholder data with a view towards identifying which provisons of the USFSPA
and related laws are operating properly and do not need amendment, and which provisons are not
operating properly and need amendment.

Key USFSPA |ssues

In the course of our review, we identified a wide range of USFSPA-related issues. However,
the stakeholders most frequently cited the following Six issues:

Treatment of Veterans Affairs (VA) disability compensation

Termination of payments upon remarriage of former spouse

Grant of benefitsto 20/20/15 spouses as well as 20/20/20 spouses?
Cdculation of benefits based on time of divorce rather than time of retirement
The"10-year Rule’ for direct payment of retired pay alocations*

Survivor Benefit Plan (SBP) issues:

— Termination of SBP benefitsif former spouse remarries before age 55

— Award of SBP benefits among more than one spouse

— Direct payment of SBP premiums by former spouses

— 1-year "deemed dection” rules

Conclusons and Recommendations

3 A 20/20/15 spouse is awife or husband who was married for at least 20 years to a member who served at least twenty years—
at least fifteen years of the marriage must occur during the period of the member's military service. A 20/20/20 spouse is awife or
husband who was married for at least 20 years to a member who served at least twenty years—at least twenty years of the
marriage must occur during the period of the member's military service. As a genera rule, under current law, only 20/20/20
spouses continue to receive military benefits after they divorce.

* The 10-year rule requires that the marriage and military service overlap for at least 10 yearsin order for the Federal Government
to pay allocations of retired pay directly to a former spouse. The Federal Government cannot make direct payment to a former
spouse unlessthisruleis satisfied.

® Under the 1-year “deemed election” rule, aformer spouse may make a“deemed election” of SBP coverageif the member fails or
refuses to follow a court order which required the member to elect SBP coverage and designate the former spouse as beneficiary.
Under the current law, to be effective, the former spouse must make the election within 1 year of the date the court order is
issued.



Based on the results of our data collection and andyses, we present the following condusions
and recommendations with respect to the sx key issues identified above. The body of the report
contains our conclusions and recommendations for the other USFSPA-related issues we identified.

1. Treatment of VA Disability Compensation. The USFSPA excludes from disposable retired
pay amounts waived to receive VA disability compensation. When a former spouse is receiving a
certain percentage of the member's disposable retired pay each month, the waiver of military retired pay
reduces the amount that the former spouse will receive each month.

Conclusion. Congress has, on severd occasons, chosen to give VA disability compensation a
higher priority than payments to former spouses. This is conggtent with the treatment higtoricaly
provided by Congress to VA disability compensation. It has treated it as compensation owed to the
member for injuries'wounds incurred in the service of the United States. As such, the Congress has
adways exempted it from the clams of creditors (it has dlowed claims for spousa and child support).
The treatment of VA disability compensation is not within the purview of DoD. Such matters are
exclusvely within the purview of the Department of Veterans Affairs and the Congress. If Congress
choosesto revist the issue of the treetment of disability compensation, in relation to retired pay, it would
be appropriate to ensure that the concerns of both members and former spouses are taken into account.

2. Termination of Payments Upon Remarriage of Former Spouse. The USFSPA does not
require that distributions of retired pay to aformer spouse stop if the former spouse remarries.

Conclusion. Domestic relations law isasubject principaly reserved to the States. For this and
other reasons discussed in this report, Federd law should not require that payments stop upon the
former spouse’s remarriage.  Further, military retirement is Smilar enough to other types of retirement
programs that it does not merit being treated differently than virtudly al other retirement benefits Asa
consequence, State courts, not Federa law, should determine the effect of remarriage.

3. Grant of Benefitsto 20/20/15 Spouses as Well as 20/20/20 Spouses. Currently, 20/20/15
spouses are eigible for only limited benefits under the USFSPA.

Conclusion. The 20/20/20 digibility rule is too redtrictive. However, the principle of the
20/20/20 requirement should be retained because members must serve a least 20 years to earn
benefits, and it would be ingppropriate to extend benefits to former spouses who satisfy lesser criteria.
A former spouse who has at least a 15-year marriage/service overlap should be digible to qudify for
these benefits by having time married after the member’ s retirement count toward satisfaction of the 20-
year marriage/service overlap. Having every month of marriage after the member’s retirement count as
one month marriage/service overlap may be appropriate.

Recommendation. This measure would affect revenue. Although we have concluded that it
may be appropriate for a former spouse who has at least a 15-year marriage/service overlap to be
eigible to qudify for medicd care, commissary, and exchange benefits by having time married after the
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member’s retirement count toward satisfaction of the 20-year marriage/service overlap requirement,
further sudy is necessary to determine the cost of enacting such a program. Once DoD determines
these costs, DaD will be able to make a recommendation and submit draft legidation if gppropriate.

4. Cdculation of Benefits Based on Time of Divorce Rather Than Time of Retirement. In cases
where the member is not retired a the time of divorce, courts often awvard a percentage of the
member’s retired pay to the former spouse as of the date the member actualy retires. In essence, the
court treats post-divorce promotions and longevity pay increases earned by the member as marita
assets.

Conclusion. This trestment of military retired pay is inconssent with the treatment of other
marital assets in divorce proceedings—only those assets that exist at the time of divorce or separation
are subject to divison. Assets that are earned after a divorce are the sole property of the party who
earned them.

Recommendation. Congress should amend the USFSPA to base dl awards of military retired
pay on the member’s rank and time served at the time of divorce. This provision should be exclusively
prospective. The pay increases attributable to promotions and additional time served should be the
member’s separate property. However, as a matter of equity, the former spouse should benefit from
increases in the pay table approved by Congress. For example, as the pay for an O-4 (eg.,
Maor/Lieutenant Commander) with 14 years of service is increased due to increases in the pay table,
s0 too isthe dollar amount of the alocation to the former spouse. The objective in this regard should be
to provide the former spouse, on a present vaue bass, with gpproximately the same amount of retired
pay that he or she would have received had the payments begun immediaey on divorce.

5. The "10-year Rule' for Direct Payment of Retired Pay Allocations. Former spouses are
eligible for direct payment, through the Defense Rnance and Accounting Service (DFAS), of their
alocable share of retired pay only if the member and former spouse were married for 10 or more years
during which the member completed 10 or more years of creditable service.

Conclusion. Overwhdming judtification exigs for abolishing this requirement. First, no other
examined public or private retirement system or plan contains such arestriction. Second, reped should
prevent the courts, practitioners, and parties to divorce proceedings from mistakenly interpreting this
rule as a prerequidite to alocation of retired pay. Third, repeding this requirement would dlow DFAS
to issue separate Federal income tax reporting documents to the parties for their respective shares of the
dlocations.

Recommendation. DoD recommends that Congress reped the 10-year marriage requirement
for direct dlocations of retired pay to former spouses.

6. SBP Issues. Termination of SBP Benefits if Remarried Before Age 55, Award of SBP
Benefits to More Than One Spouse, Direct Payment of SBP Premiums by Former Spouses, and the 1-
year "Deemed Election” Rule.
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Current SBP law provides asfollows: (1) a current or former spouse who remarries before reaching age
55 automaticaly loses entitlement to SBP coverage based on the former marriage; (2) a member can
designate only one SBP beneficiary; and (3) former members have SBP premiums for current or former
spouses deducted from disposable retired pay. In addition, if a member who is required to make an
SBP dection fails or refuses to do so, the member is "deemed" to have made the dection if Defense
Finance and Accounting Service (DFAYS) receives both a written request from the former spouse and a
copy of the court order within 1 year of the date of the decree of divorce or filing.

Conclusion. Since SBP coverage dso stops if the current (surviving) spouse of a retired
member remarries before age 55, no compdling reason exigts for treating a former spouse more
favorably than a current spouse.

The limit on SBP beneficiaries ingppropriately deprives the surviving current spouse of an
interest in the SBP and overcompensates the surviving former spouse.  As a result, SBP annuity
payments should be divisble or assgnable among multiple beneficiaries.  Additiondly, they should be
presumptively divisble in pro rata shares corresponding to the divison of the underlying retirement
benefits. If the USFSPA is amended to permit designation of multiple beneficiaries, the costs to the
Government must be consdered.® Actuaridly sound assumptions and tables must be developed to
determine the gppropriate premium cost for additiona beneficiary coverage.

The rules regarding payment of SBP premiums have led to inequities by requiring that some
members and former members pay premiums on annuities for the benefit of former spouses.

The*“1-year rule’ has created hardships for some spouses seeking to be recognized as court-
ordered SBP beneficiaries.

The Government should not incur any additiona codt, other than administrative expenses, as a
result of implementing these recommendations. Former members and their former spouses should pay
any additiond insurance codts.

Recommendations. DoD recommends amending the provisons of the laws which relate to
SBP as follows—

Permit the designation of multiple SBP beneficiaries. (Provided actuaridly sound assumptions
and tables are developed to determine the gppropriate premium cost for additiona beneficiary
coverage.)

® The DFAS Retired Pay Directorate estimates system allocations would take at least 2 years to accomplish and that the
estimated cost of the changes would be $3-4 million.
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Egablish a presumption (unless otherwise agreed by the parties or ordered by a court) that
multiple beneficiary designations and related alocations of SBP benefits must be proportionate
to the dlocation of retired pay.

Permit the courts (or the parties) to establish and designate responsibility for payment of
premiums related to SBP coverage (at present, the law requires them to be deducted from
disposable retired pay), and require SBP premiums to be withheld from the respective party’s
share of retired pay in accordance with such designation.

Permit any spouse or former spouse to waive any or al of his or her proportionate coverage
under SBP.

Reped the 1-year deemed dection period requirement.
All of the above topics are discussed in greater detail in the body of the report. Further,

additiond details are included in the Appendices. Refer to page 7 for the Table of Contents and page 8
for the list of Appendices.
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INTRODUCTION

Purpose of the Report

This report presents the results of a review of former spouse protection laws applicable to
members and former members of the uniformed services and their former spouses. The review was
undertaken in response to a requirement in Section 643 of the National Defense Authorization Act for
Fisca Year 1998 (NDAA 1998), which required the Secretary of Defense to report to Congress
primarily on the Uniformed Services Former Spouses Protection Act (USFSPA).” (See Appendix A)
The USFSPA was enacted in 1982. Its primary purpose was to dlow State courts to consder the
retired pay of service members as property that could be divided during divorce proceedings.

In response to Congress request for information related to the USFSPA, this report addresses
awide range of rdated issues including—

The protections, benefits, and treatment afforded under Federa former spouse protection
lawsto current and former members of the uniformed services.

The protections, benefits, and treatment afforded under Federa former spouse protection
lawsto current and former Federal Government employees and their former spouses.

The experiences of current and former military personnel and their former spouses with
respect to administration of former spouse protection laws.

The experiences of the uniformed services in adminigering the USFSPA, induding the
adequacy and effectiveness of legd assstance that the DoD provides to members, former
members, and their spouses.

Legd authorities gpplicable to the enforcement of laws and protections of the interests of
members and former members of the uniformed services and their former spouses in retired
or retainer pay.

Authorities that provide other benefits for members or former members and their former
SpOouSES.

State laws and the decisons of the state courts interpreting the USFSPA.

" Public Law 97-252, Title X, §§ 1001-1006, 96 Stat. 718, 730738 (1982); 10 U.S.C. §1408.
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Organization of this Report

Excluding gppendices, this report is divided into the following seven sections—

Title Description
Introduction I ndi cates the purpose of the report and how the
data used in preparing it were collected and
analyzed.
Background Provides a genera description of the mgor

provisons of the USFSPA and its related benefits.

USFSPA Today: Statistics and
Issues

Presents gatigtics regarding annua numbers of
cases of divison of retired pay between service
members and former spouses and provides a
summary of key USFSPA issues.

Protections, Benefits, and
Treatment Afforded Under Federd
Law and Private Retirement Plans

Provides discussion of the protections, benefits,
and trestment of retired pay under the uniformed
sarvices, Federd civilian, and private sector
retirement systems.

USFSPA Administration

Discusses how USFSPA is administered and
identifies related issues and chalenges.

Review of USFSPA |Issues

Addresses issues related to USFSPA and the
positions of various stakeholders, such as service
member and former Spouse organizations.

Conclusons and
Recommendations

Presents DoD's conclusions and recommendations
on USFSPA-related issues.

Formation and Composition of DoD Working Group

In response to Congress request for a report on former spouse protection laws, the Assistant
Secretary of Defense for Force Management Policy formed aworking group responsible for conducting
a review and writing the report. The DoD working group included representatives from the Office of
the Secretary of Defense Directorate of Compensation, Office of Legd Policy, Armed Forces Tax
Council, and the Defense Finance and Accounting Service (DFAS). A representative from the Office
of Generd Counsd sarved as an ex officio member. Judge Advocate Generd's Corp officers of the

Reserve Components’, who have substantia private sector experience in domestic relations and pension
law, aso collaborated in the review and the preparation of thisreport. In addition to the working group,

8 As used in this report, “Reserve Component” means the Army National Guard of the United States, the Army Reserve, the
Naval Reserve, the Marine Corps Reserve, the Air National Guard of the United States, the Air Force Reserve, the Coast Guard
Reserve, or the Reserve Corps of the Public Health Service. 37 U.S.C. §101(24); 10 U.S.C. 8101(c).
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independent subject matter experts provided additiond data, andyss, summarization, and report
preparation support.

Report M ethodology

In preparing this report, DoD—

Examined and andyzed the datutory, regulatory, and @se law authorities related to former
Spouse protection laws.

Collected data on experiences with former spouse protection laws from military
sarvices/agencies, Federd agencies (nonmilitary), service member and former member
organizations, former spouse organizations, the Family Law Section of the American Bar
Association (ABA), and State Bar Associations (State Bars).

Collected data on the administration and application of former spouse protection laws.

We andyzed the materias listed above to determine which provisons of the USFSPA and
related laws are operating properly and do not need amendment and which provisions are not operating
properly and need amendment.

Materids Collected. DoD solicited information from a wide range of organizations and
individuds. The following paragraphs describe the materias submitted by each group.

Submissions by the Armed Forces. Legd advisors from the Army, Navy, Air Force, Marine
Corps, and Coast Guard responded to the request by the Assistant Secretary of Defense (Force
Management Policy) for comments on their respective experiencesin administering the USFSPA.

Information Provided by Other Uniformed Services. Officids of the National Oceanic and
Atmospheric Adminigtration (NOAA) provided information about their experiences in administering and
applying USFSPA, as well as their views on key USFSPA issues. Similar information was requested
from the Commissioned Corps of the U.S. Public Hedlth Service. However, the Corps did not provide
information in support of this effort.

Submissions by Sate Bars and the ABA. The Assstant Secretary of Defense for Force
Management Policy requested specific information and comments from adl State Bars and the Family
Law Section of the ABA. The information provided in response enabled DoD to prepare the summary
of the higtory of State laws and State courts decisons that interpret the USFSPA. These submissions
aso contained severd recommendations for amending the USFSPA. Fourteen State Bars provided
responses. (See Appendix B). The Family Law Section of the ABA made a detailed submission.

® The Louisiana response is not included because it represented the views of one individual and was never formally endorsed by
the Louisiana State Bar Association.
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Testimony from the Committee on Veterans Affairs Hearings. On September 24, 1997,
Congressman Bob Stump (R-AZ) introduced the Uniformed Services Former Spouses Equity Act of
1997.%° This proposal would have amended the USFSPA in the following particulars—

Terminate payments of retired pay to aformer spouse upon his or her remarriage.

Base dlocation of retired pay on amember’s rank and service at the time of the divorce.
Impose a gatute of limitations on efforts to seek adivison of retired pay.

Impaose limits on the alocation of disability retired pay to former spouses.

On Augugt 5, 1998, the House Veterans Affairs Committee held hearings on the garnishment
of benefits paid to veterans for child support and other court-ordered family obligations. Much of the
testimony related to the USFSPA and proposas contained in Congressman Stump's bill. Members of
DoD's working group attended the hearings and obtained copies d the 17 submissons made to the
Committee. These submissions were aso helpful in preparing this report.

Interviews with Officials at OPM, the Foreign Service, and the CIA. Ord and/ or written
presentations were provided by personnd from the Office d Personnd Management (OPM), the
Foreign Service (FS), and the Centra Intelligence Agency (CIA). These presentations addressed the
sructure and mgjor provisons of the respective agency’s retirement programs, particularly the division
of retired pay and the provison of pod-retirement benefits to spouses and former spouses of
employees.

Civilian Private Practitioners. While not mandated by Congress, DoD aso consdered
presentations on the division of retired pay and benefits accrued under private sector retirement plans by
civilian private practitioners.

DFAS Submission. The Assstant Secretary of Defense for Force Management Policy
requested specific information and comments from DFAS on its experiences in administering the
USFSPA. DFAS provided DoD with statistical information on the number of court orders it processes
and comments on a variety of issues, including specific chalenges it faces in administering USFSPA and
the need among legd practitioners for more information regarding the law.

Submissions by Tax-Exempt Organizations. On December 23, 1998, DoD published a
notice in the Federal Register soliciting information and comments from private, tax-exempt
organizations. (See Appendix D). Responding organizations included those representing the interests of
members and former members and those representing the interests of former spouses. These

1014 R. 2537, 105th Congress, 15t Session (1997).
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organizations are liged in Appendix E. Severd organizations that have not been recognized by the
Interna Revenue Service (IRS) as tax-exempt aso provided detailed submissions which were hepful.

Web site, EMails, and Letters. On December 30, 1998, DoD launched a web site on its
Personnel and Readiness Home Page and requested comments from individuals affected by the
USFSPA. In addition to the comments collected on the officid web site, DoD received e mails and
letters from individuds detalling their experiences with, and views of, various provisons of USFSPA.
While these submissons were informative, the individuds who forwarded the submissons were not
representative of the population affected by the USFSPA. Nonetheless, since there are far fewer
former spouse organizaions, when compared with the number of member/former member
organizations, DoD used former spouse |etters and e-mal messages to obtain additiona perspectives on
USFSPA-related issues.
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BACKGROUND

General Description of USFSPA

Congress enacted the USFSPA in response to the Supreme Court’s 1981 decison in McCarty
v. McCarty." In its decison, the Court held that Federd law prohibited a State court from dividing
military retired pay under State community property laws in divorce settlements.  Although the Court
recognized the Federd interest in protecting the military retirement system, it aso recognized the socid
and economic consequences of its decison for many former spouses. The Court invited Congress to
afford more protection to former spouses of retired service members.  In response to McCarty v.
McCarty, Congress enacted the USFSPA in September 1982. A detailed discusson of the legidative
higtory of the USFSPA isincluded in Appendix F.

One of the most important provisons of the USFSPA dlows State courts to consider
disposable retired pay in divorce proceedings ether as property solely of the member or as property of
the member and his or her spouse® The USFSPA does not mandate an automatic division of retired
pay, nor does it require the use of a specific formula for dividing retired pay. Rather, it grants State
courts the discretion to consider retired pay, dong with other maritd assets, in making a property
divison. Because of differences in States handling of property settlements, the USFSPA prohibits
courts from dividing military retired pay unless it has juridiction over the member. A court is
consdered to have jurisdiction over the member if the member resides in the area under the court's
jurisdiction (for reasons other than military assgnment), has legd domicile in that area, or has consented
to the jurisdiction of the court.

In addition to dlowing aformer spouse to receive a share of retired pay as aresult of a property
settlement, the USFSPA alows a former spouse to receive payments of aimony and child support
obligations from retired pay. If the mariage coincided with at least 10 years of the member’s
“creditable military service,™ the former spouse is digible to receive payments resulting from a divison
of disposable retired pay as property directly from the services through DFAS.* Otherwise, members
must pay the dlocation of retired pay directly to the former spouse. DFAS, however, may pay aimony
and child support directly to aformer spouse regardless of the duration of the marriage.”

The USFSPA'’s effective date was February 1, 1983. However, it alowed courts to treat
retired pay as property beginning with pay periods after June 25, 1981, the date of the McCarty
decison. In so doing, Congress intended to restore the law to its state before the Supreme Court’s

1 435 U.s. 210 (1981).
12 10 u.s.C. 81408(c)(L).

13 As used in this report, “creditable military service” or “creditable service” means years of service creditable in determining
eligibility for retired pay under Chapter 71 of Title 10 U.S.C. This calculation is made using the criteria set forth in 10 U.S.C.
81045.
410 u.s.C. §1408(d)(2).
210 u.s.C. 81408(d)(5).
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decision. Former spouses divorced between the McCarty decision and the enactment of the USFSPA
had the opportunity to return to court to have their decrees modified.”® Under the USFSPA, pre-
McCarty divisons of retired pay reman vdid. In 1990, the USFSPA was amended to prohibit
modification of pre-McCarty court orders with respect to a divison of retired pay unless the origina
decree ether divided military retired pay or specificaly reserved theright to do so."

Summary of Related Benefits

Members, former members, and their spouses and former spouses may dso be digible for
additiona benefits through the Survivor Benefit Plan (SBP), medica care, commissary and exchange
privileges, and Department of Veterans Affairs (VA) disability compensation.® The USFSPA specifies
the extent to which former spouses are digible to receive these benefits.

Survivor Bendfit Plan  In generd, the USFSPA dlows former spouses to receive survivor
annuity benefits from the SBP. As origindly enacted, the USFSPA required that the designation of a
former spouse as beneficiary be voluntary. Consequently, State courts could not order such
desgnations. The 1985 amendments to the USFSPA dlow courts, in the divorce decree, to
incorporate or gpprove, a voluntary written agreement that designates the spouse as SBP benefidary.”
In 1987, Congress amended the SBP to permit State courts to order members to participate in the SBP
and to designate a former spouse as a beneficiary incident to a divorce® If a member fails to meke a
court-ordered election, the former spouse may make a “deemed dection” of SBP by providing written
notice to DFAS within one year of the date of the court order or filing.” The SBP benefit is payable to
only one beneficiary. It cannot be divided between a spouse and a former spouse or between a child
and aformer spouse.

Medicd Care and Commissary and Exchange Benefits. The USFSPA aso makes provisons
for unremarried former spouses to receive medical benefits and commissary and exchange privileges.
To be digible, the former spouse must have been married to the member for at least 20 years during a
period in which the member performed at least 20 years of military service. However, aformer spouse
who otherwise qudifies for medica benefits loses coverage if he or she becomes covered by an
employer-sponsored hedlth plan. Subsequent changes to the USFSPA dlow former spouses who do
not meet the 20/20/20 eigibility criterion to receive or participate in reduced or dternative medica
benefit plans

1® Senate Report 97-502, reprinted in 1982 U.S.C.C.A.N. vol. 3, 1599-1600.

" Public Law 101-510, 1990 Defense Authorization Act.

18 Additional benefits, such as use of Morale, Welfare, and Recreation (MWR) facilities and related services (e.g., theater and golf
courses), legal assistance, and other military facilities services may be available to former spouses. However, the working group
received virtually no submissions or comments with respect to these benefits. Moreover, its review did not disclose any concern
or issues with respect to these benefits. Therefore, for purposes of this report, the term “other benefits’ is limited.

19 Department of Defense Authorization Act, 1985, 98-525, §642, 98 Stat. 2492, 2548 (1984); codified at 10 U.S.C. §1450(f)(4).

20 pyplic Law 98-525, section 641; see also 10 U.S.C. §1448(f)(3).

2110 u.s.C. 81450(f)(3).
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Dishility Bendfits  Both VA and DoD determine and administer disability benefits. In generd,
the purpose of disability retired pay is to authorize a continuing payment to members separated from
active sarvice because of aphysica or mentd disability. The award of disability benefits dso recognizes
the need to provide some measure of economic security for personnd whaose duties exposed them to
the hazards of wartime and career military service.

The USFSPA excludes both DoD disability retired pay and VA disability compensation from
the definition of “net disposable retired pay.” Consequently, neither is subject to dlocation to a former
spouse.  Disability compensation awarded by the VA is excludable from the former member's gross
income for Federd income tax purposes,” while disability retired pay received from DoD generdly is
not.”

A retiree may receive disability compensation from the VA a the same time that he or she
receives retired pay, including DoD disability retired pay. However, the member must file a“waiver” of
a portion of hisor her retired pay (including DoD disability retired pay) equd to the amount of disability
compensation that he or she is entitled to receive from the VA. Thisresultsin areduction in retired pay
equa to the award of VA disability compensation

233 U.S.C. §5301.

23 Internal Revenue Code section 104(a)(4) provides, in part, that gross income does not include "amounts received as a pension,
annuity, or smaller allowance for personal injuries or sickness resulting from active service in the armed forces." Congress has,
however, limited the applicability of this section. It "continues to apply to amember if—(A) on or before September 24, 1975,
he was entitled to receive any amount described in subsection (a)(4), (B) on September 24, 1975, he was a member of any
organization (or reserve component thereof) referred to in subsection (a)(4) or under a binding written commitment to become
such a member, (C) he receives an amount described in subsection (8)(4) by reason of a combat-related injury, or (D) on
application therefor, he would be entitled to receive disability compensation from the Veterans' Administration.” 1f the member
obtains a VA disability rating and waives military retired pay to receive VA disability pay, the amount the member receives from
the VA would be tax free. See 38 U.S.C. 85301.
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USFSPA TODAY: STATISTICSAND KEY ISSUES

Statistics Regar ding Division of Military Retired Pay

The receipt, review, and implementation of court orders dividing retired pay congtitute a
ggnificant proportion of the DFAS workload.* The Office of the Asssant Generd Counsd for
Garnishment Operdtions in the Clevdand DFAS is the Office of Primary Responshility for these
matters.  This office has 111 employees who process court orders for aimony, child support,
commerciad debt, and gpplications for payments under the USFSPA. Thirty-five percent of these
employees time is spent processing orders issued under the USFSPA. The Office of Retired Pay
employs 15 individuds in the Garnishment and Former Spouse Payment Section. Over 80 percent of
ther time is spent adjudicating payment issues that arise in connection with orders issued under the
USFSPA.

Totd Retirees and Former Spouses Recalving Direct Payments. As of April 1, 1999, there
were 1,985,557 former members receiving retired pay. Additiondly, there were 54,044 former
gpouses recelving direct payment dlocations of retired pay pursuant to orders issued under the
USFSPA.

Small Benefit Payments to Former Spouses. Of the 54,044 former spouses receiving monthly
direct payment dlocations of retired pay as of April 1, 1999, 735 receive $100 per month or lessin net
payments of retired pay.

DFAS Casdload. DFAS has processed over 18,000 court orders in each of the past three
years (1996 through 1998). Specificdly, the number of court orders affecting retired pay or requiring
DFAS to make payments under the USFSPA in recent years were—

Calendar Year Domestic Relations
Orders Processed
1996 19,536
1997 21,523
1998 18,596
1999 (Jan-Aug) 13,516

In 1998, DFAS regjected, at initid submisson, 43.4 percent of the domestic relations orders it
processed.” Thisrgection rate was Smilar to other years. A sgnificant proportion of the rgections are
due to curable errors, such as falure to submit certified copies of court orders, DoD Form 2293, or
other required documents. A lesser proportion are due to failure to satisfy the G-4 jurisdictiond rules

% DFAS, a central processing unit in Cleveland, Ohio, is responsible for processing all domestic relations orders that require the
payment of alimony or child support or that allocate retired pay to aformer spouse.
% This represents 8,068 of the 18,596 orders processed.
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(rules required by the USFSPA* and that are more restrictive than regular State jurisdictiona rules) or
the 10-years-of-marriage requirement for direct payment from DFAS. A smdl percentage is due to use
of alocation formulas that do not satisfy the requirements of the USFSPA.

During cdendar year 1998, DFAS received 11,600 written and 35,857 telephonic inquiries
about domestic relations orders relating to the USFSPA. According to DFAS, this level of annud
activity istypicd.

Summary of Key USFSPA |ssues

Since the USFSPA became law, members, former members, spouses, and former spouses
commonly cite severd of its provisons as problematic.  As discussed below, efforts by organizations
that purport to represent the respective interests of these individuals (member and former member
organizations and former spouse organizations) have resulted in numerous proposas to amend the
USFSPA. A few d the proposas have actudly been enacted. DoD believes that the controverses
asociated with the USFSPA and with subsequent legidation gave rise to the 1998 NDAA
requirements that DoD report to Congress on Federal former spouse protection laws.

In the section below, we identify and discuss those issues most frequently raised by the
stakeholders. For a more detailed discusson of these issues, see the section of this report entitled,
"Review of USFSPA Issues.”

Treatment of VA Disahility Compensation  To receive VA disability compensation, a former
member must waive an equa portion of military retired pay. Such wavers reduce the members
disposable retired pay on a dollar-for-dollar basis® This reduction, in turn, automaticaly reduces the
former spouse's dlocation of retired pay. Thus, a member, by waiving a portion of retired pay to
receive VA disability compensation, can reduce his or her payment to a former spouse without the
consent of either the former spouse or the court.

Termination of Payments Upon Remarriage of Former Spouse. The USFSPA does not require
that payments of retired pay to aformer spouse terminate upon hisor her remarriage.

Grant of Benefits to 20/20/15 Spouses. Only former spouses who qudify under the 20/20/20
marriage rules recaeive commissary and exchange privileges and, with one exception, permanent medica
care. Former spouses who satisfy the 20/20/15 requirement (20 years of marriage, 20 years of
creditable military service, and a 15-year overlap in the marriage and service) receive only temporary
medica benefits (former spouses divorced before April 1, 1985, who satisfy certain other requirements
can receive medicd care for an indefinite period). Upon remarriage, former spouses lose digibility for
al of these benefits.

10 U.S.C. §1408(c)(4).

21 10 U.S.C. §1408(a)(4).
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Cdculation of Benefits Based on Time of Divorce Rather Than Time of Retirement. In casesin
which the member is dill on active duty, or is amember of the Reserve Component who has completed
20 years of creditable service and has not reached age 60, the USFSPA does not require a court to
caculate the dlocation of retired pay to the former spouse based on the member’s rank and years of
creditable service at the time of divorce or as of some other date specified in State law, such as the date
of separation. As a consequence, the courts often include a member's post-dissolution promotions and
years of creditable service in calculating the former spouse's alocation of retired pay.

The "10-Year Rul€' for Direct Payment of Retired Pay Allocations. Since its inception, the
USFSPA has dlowed DFAS to make direct payments of alocations of retired pay as property only
when the marriage and the period of creditable service overlapped by at least 10 years. This rule
requires thousands of former members and former spouses to make individua arangements for
payment and collection of alocations of retired pay.” No other Federa or private retirement plan
includes adirect payment limitation.

SBP Issues. Severd issues concerning SBP benefits have long been raised by dl categories of
interested parties. These issues include the termination of SBP benefits to a former spouse upon his or
her remarriage before age 55, the inability of a member to designate more than one spouse or former
spouse as an SBP beneficiary, the payment of SBP premiums, and the 1-year deadline for a former
spouse to make a“deemed eection” for SBP coverage.

% DoD is not authorized to, and does not, maintain records of the number of members and former members whose marriages were
dissolved before the 10-year overlap requirement was satisfied.
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PROTECTIONS, BENEFITS, AND TREATMENT AFFORDED UNDER FEDERAL LAW
AND PRIVATE RETIREMENT PLANS

Overview of the Protections, Benefits, and Treatment Afforded Under Federal Law to
Members, Former Members, and Their Former Spouses

During the months that followed the McCarty decison, severd legidative initiatives to reped the
decison were introduced and one compromise measure was enacted. All civilian employees of the
Federd Government were subject to some sort of penson sharing at this time. Only the retirement
benefits of military members were not subject to divison by State courts. The Federd philosophy that
followed directly from this background was that State courts, subject to the laws established by their
legidatures, were in the best postion to resolve the many fact-dependent issues that arise in a divorce.
Accordingly, Congress chose to grant to the Sate courts the authority, subject to Federd limits, to
divide military retirement benefits, and it further chose to protect the affected service members by
establishing procedurd safeguards, thet, at the time, were meaningful. These safeguards were intended
to ensure that no Federa payments would be made to a former spouse in the absence of compliance
with the protections provided to the service member.

The Senate bill that later became the USFSPA was S. 1814. It was introduced by Senator
Roger Jepsen (R-1A), Chairman of the Subcommittee on Manpower and Personnel of the Senate
Armed Services Committee, in September of 1981. Senator Jepsen introduced the bill with the intent
of reversing the Supreme Court’s decision in McCarty, and the hill's provisons were made retroactive
to June 26, 1981, the date of that decison. That is, the Committee intended the legidation to restore
the law to what it was before the McCarty decision, when State courts were permitted to apply State
divorce law to retired pay.® The bill became law in September 1982.

Under the USFSPA, former spouses are not given an automatic right to recelve an dlocation of
retired pay. Rather, retired pay can, at the discretion of the State courts, be treated either asthe sole
property of the member or as the property of the member and his or her spouse. The division of retired
pay is determined by a court that has persona and subject matter jurisdiction over the parties based on
the divorce law of the State in which the court is Stuated. However, the USFSPA places severd
limitations on the power of a State court to divide retired pay, including the following—

The total amount of disposable retired pay alocable to a spouse or aformer spouse (or to more
than one spouse and former spouse) can not exceed 50 percent of such pay.

No right is created that would alow a spouse or a former spouse to sdll, assign, or transfer an
interest in retired pay.

The courts cannot direct a member to retire a a particular time to effectuate current payment of
retired pay to a spouse or aformer spouse.

29 Senate Report 97-502, p. 5.



Only Disposable Retired Pay is Subject to Divison The USFSPA dipulates that only
“disposable retired pay” is subject to divison. It defines disposable retired pay as the member’s totd
monthly retired pay less the following items. (1) overpayments of retired pay, (2) forfeiture of retired
pay ordered by a court-martid, (3) retired pay required to be waived by a former member in order to
receive VA disability compensation, (4) disability pay from DoD, and (5) the cost of providing SBP
coverage for a spouse or former spouse.® In the case of divorce decrees entered before February 3,
1991, Federd and State income tax withholdings are deducted from totd retired pay in determining
disposable retired pay.* When crafting the law, Congress noted that the specific deductions including
disbility pay tha are to be made from the monthly retired pay “generdly pardld those exiding
deductions which may be made from the pay of Federd employees and military personnel before such
pay is subject to garnishment for dimony or child support payments under section 459 of the Socid
Security Act (42 U.S.C. 659)."#

Limitation on Allocation of Retired Pay. The amount payable under dl court orders that can be
alocated to aformer spouse as marita property is limited by the USFSPA to 50 percent of amember’s
“disposable retired pay.”®

No Assgnment of Retired Pay. The USFSPA prohibits aformer spouse from sdlling, assigning,
or trandferring his or her court-ordered interest in retired pay.

State Court Jurisdiction.  In general, domestic relations issues are subject to State law.
However, as a Federd law, the USFSPA does preempt State law in the areas that are specified in the
USFSPA.

Juridictiond Requirements. The USFSPA imposes a jurisdictiona requirement that must be
met before a particular court can award a former spouse an dlocation of retired pay. To satisfy this
requirement, the spouse must establish that the member’ s residence is within the territorid jurisdiction of
the court (for reasons other than military service), that the member is domiciled within the territorid
jurisdiction of the court, or that the member has consented to the jurisdiction of the court.*

Requirements for Order to Qualify for Direct Payments. For a former spouse to qualify to
receive direct payment from DFAS, the court order must meet certain criteria. First, the order must
specifically provide for the payment of an amount expressed ether as a dollar amount or as a

%0 10 U.S.C. §1408(a)(4).

31 National Defense Authorization Act, Public Law 101-510, Title V, §55, 104 Stat. 1485, 1569-70 (1990). A former
subparagraph, 10 U.S.C. §1408(b)(C), which identified amounts properly withheld for Federal, State or Local income taxes, was
deleted in 1990. The effective date of the revision was February 3, 1991.

32 senate Report 97-502, p. 14.
% 10U.5.C. §1408(e)(L).

3 10 U.S.C. §1408(c)(4).
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percentage of disposable retired pay—even if the member has not yet retired.® If the member ison
active duty a the time of divorce, the award may be expressed as a formula or hypothetica award
(award based on the member's rank and years of creditable service a the time of the divorce or
separation). Cost-of-living dlowance (COLA) increases are permitted only for percentage awards, not
for dollar amount awards.®

Second, two separate “jurisdictiond” criteria must be satisfied. The parties must have been
married for at least 10 years during which time the member must have performed at least 10 years of
creditable service®  Additiondly, the court must establish that certain jurisdictiond criteria such as
resdence, domicile, or consent of the member have been satisfied.®

Finaly, the order must specify whether the dlocation represents child support, dimony, or a
divison of property.* The maximum amount of retired pay that can be paid by DFAS directly to the
former spouse is 50 percent of the member’s disposable retired pay.” This amount increases to 65
percent if current payments or arrearages for spousa/child support are due and owing to the former
spouse.**

Marriage Requirements and Termination on Remarriage. The USFSPA does not contain a
minimum marriage requirement.  Therefore, courts may divide military retired pay regardless of the
length of the marriage. This area, however, has been a source of considerable confusion. For example,
the 10-year marriage requirement for direct payment of former spouse dlocations by DFAS has been
misinterpreted by some to mean that only marriages of 10 years or more qudify for divison of retired

pay.

Smilaly, there is no effect on the divison of retired pay if a former soouse remaries.
However, some former spouses will lose other USFSPA-related benefits (such as coverage under the
SBP) under certain conditions. These circumstances are discussed in the relevant sections below.

Enacted Amendments. Since the USFSPA was signed into law, severd proposals have been
made to amend certain provisons. However, only a few amendments survived to be enacted. This
section describes those amendments.

1985 NDAA. Section 641 of the NDAA for Fisca Year 1985 authorized courts to direct
members to provide SBP coverage to their former spouses.  Section 645 made former spouses who
were divorced before the effective date of the USFSPA and who otherwise satisfied its requirements
eligible for medica care. It aso authorized medical care for former spouses who were married at least

% 10 U.S.C. §1408(3)(2)(C).

% e, for example, 2 C.E.R. 63.6(H).

10 U.S.C. §1408(d)(2).

% 10 U.S.C. §1408(c)(4).

¥ 10 U.S.C. §1408(d)(1).

10 U.S.C. §1408(e)(1).

110 U.S.C. §1408(e)(5-6); 42 U.S.C. §659 (section 759 of the Social Security Act).
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20 years to a member who served at least 20 years, provided that the marriage coincided with at least
15 years of the member’s period of service. For divorces occurring before April 1, 1985 the duration
of this digibility was unlimited. For divorces occurring on or after April 1, 1985, the period of digibility
was limited to 2 years.

1987 NDAA. Section 644 of the NDAA for Fisca Year 1987* changed the method by which
“digoosable retired pay” is caculated. The legidation limited the deduction of DoD disability pay to the
percentage of the member’s disability on the date on which the member was retired and removed the
deduction for group term life insurance premiums from the calculaion.” Section 643 aso reduced, from
60 to 55, the age of the former spouse a which SBP payments would end in the event of remarriage.

1991 NDAA. Section 555 of the NDAA for Fiscal Year 1991* amended the USFSPA in the
following two respects: (1) it explicitly prohibited the reopening of pre-McCarty cases for purposes of
dividing retired pay unless the origind decree either divided military retired pay or specificaly reserved
the right to do so, and it placed a 2-year dtatute of limitations (until November 1992) on payments to
those who did reopen pre-McCarty cases and received an award; and (2) it amended the definition of
“disposable retired pay” by diminating the deduction for State and Federd income taxes. The House
Armed Services Committee Report accompanying the 1991 NDAA dated, with respect to section
555—

The reopening of divorce cases findized before the Supreme Court's
decisonin McCarty v. McCarty continues to be a sgnificant problem .
.. Although Congress has twice stated in report language that this result
was not intended, the practice continues unabated. . .

The excluson of tax withholdings of the sarvice member from the
computation of disposable retired pay have created unfairness, in part
because of present interpretations of the Internal Revenue Code . . .
Current law provisons that permit the deduction from gross retired pay
of amounts waived in order to receive veterans disability compensation
... [will] not be changed.”

1993 NDAA. Section 653(a)(2) of the NDAA for Fiscal Year 1993 extended the protections
of the USFSPA to spouses and former spouses of members whose rights to retired pay were
terminated as a result of domestic abuse. In passing this amendment, Congress intended “to remedy a
concern that if a member of the Armed Forces is separated from the military because of a conviction of

“2 public Law 99-661, Div. A, title VI, §644(a), 100 Stat. 3816, 3885-3887 (1986).

“3 public Law 99-661 now set forth in 10 U.S.C. §1408(2)(4)(C).

“ public Law 101-510, Div. A, title V, 8§555(a), 104 Stat. 1485, 1569-1570 (1990).

45 House Report 101-665 (Committee on Armed Services), pp. 279-80, on H.R. 4739, 101% Congress, 2d Session (1990).

“6 public Law 102-484, Div. A, title VI, §653, 106 Stat. 2315, 2426-2428 (1992).
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dependent abuse, the member (and subsequently the family) immediately lose dl military benefits” The
House Armed Services Committee stated that “this Situation cresates a serious disincentive to Spouses
and dependents to report abuse, and often results in repeated revictimization of the victim.™

Pending Legidation. On January 6, 1999, Congressmen Stump (R-AZ) and Norwood (R-
GA) introduced the Uniformed Services Former Spouses Equity Act of 1999 (H.R. 72). The proposd,
which is virtudly identicd to a bill (H.R. 2537) introduced by Congressman Stump in 1997, contains
amendmentsto the USFSPA. In generd, the proposed amendments include—

Terminating payments to a former gpouse upon remarriage.

Requiring disposable retired pay to be computed based on the rank and years of service of
the member a the time of the final divorce decree.

Limiting the time dlowed for seeking adivison of retired pay.

Limiting the apportionment of VA disability compensation when retired pay has been
waived.

(See Appendix G for thetext of H.R. 72).
Federd Income Tax Treatment of Payments Under the USFSPA. The Internal Revenue Code

contains a variety of specid rules that goply to benefits attributable to service with the armed forces.
This section addresses only the Federd income tax rules gpplicable to the payment of such benefits.

Retired Pay. Although military retired pay is consdered to be, in some contexts, current, but
reduced compensation, for current, but reduced services, the Interna Revenue Code treats pay,
including DoD disability pay (subject to 10 U.S.C. § 1403), as deferred compensation for past services
and, as such, makes it subject to income (but not employment) tax.”® In the case of retired pay
dlocated to a member and former spouse pursuant to a court order, each party is responsble for
payment of al Federal, State, and local income taxes on their respective dlocations. When DFAS
makes direct payment of these dlocations, it withholds Federa income tax from each party's payments
in accordance with IRS tables and schedules based on maritd status, number of dependents, and
additiona alowances for itemized deductions. It aso reports the payments to the IRS on IRS Form
1099-R - which it issuesto each party.

a7 House Report 103-200 (Committee on Armed Services), p. 284, 103d Congress, 1st Session (1994), accompanying H.R. 2401.

8 See, for example, 4 U.S.C. §111. Before 1990, amounts withheld for Federal, State, or Local income taxes were deducted from
total retired pay in determining disposable retired pay. In 1990, this provision was deleted from the USFSPA due to “unfairness,
in part because of present interpretations of the Internal Revenue Code.” See National Defense Authorization Act for Fiscal Year
1990, 101-510, titleV, 8555, 104. Stat. 1485, 1569-70 (1990).
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When DFAS cannot make direct payments to the former spouse because the minimum marriage
requirement is not satisfied, the former member receives dl of hisor her retired pay from DFAS and has
tax withheld on the full amount. DFAS reports the full amount of retired pay to the former member and
the IRS on IRS Form 1099-R.*

SBP Premiums. When a member or former member enrolls in SBP, his or her retired pay is
reduced to pay for the SBP annuity. Thus, for Federal income tax purposes, gross income does not
include the amount of the reduction in retired pay that results from participation in the SBP.*

VA Disability Compensation. VA disability compensation is excludable from gross income for
Federd income tax purposes.™

Medica and Dental Care Coverage.

In General. Former spouses of active duty and retired members who meet certain
requirements are digible for hedth care benefits under TRICARE Standard. TRICARE Standard is a
hedth benefits program for al seven of the uniformed services. The firgt requirement that must be met
for a former soouse to be digible for this program is that the member or former member must have
performed at least 20 years of creditable service at the time of divorce or annulment. In addition, the
former spouse must: (1) not have remarried; (2) not be covered by an employer-sponsored hedth plan;
(3) not be digible for Part A of Medicare due to age, except under certain conditions; (4) not be the
former spouse of a NATO (or "Partners for Peace" nation) member; and (5) meet the requirements of
one (not dl) of the following three Stuations.

Stuation 1. The former spouse must have been married to the member or former
member for a least 20 years and at least 20 of those married years must have been
creditable in determining the member’s digibility for retired pay. If the date of the find
decree of divorce or annulment was on or after February 1, 1983, the former spouse is
eigible for TRICARE coverage which is received after that date. If the date of the final
decree was before February 1, 1983, the former spouse is digible for TRICARE
coverage received on or after January 1, 1985.

Stuation 2. The former spouse must have been married to the member or former
member for at least 20 years, and at least 15 but less than 20 of those married years
must have been creditable in determining the member’s digibility for retired pay. If the
date of the find decree of divorce or annulment was before April 1, 1985, the former

49 Only payments that qualify as "alimony" qualify for deduction as an adjustment to gross income. Allocations of retired pay
that are not structured as "alimony" thus constitute nondeductible "personal" expenses. Internal Revenue Code sections 62, 71,
and 215.

0 See, for example, section 122 of the Internal Revenue Code.

138 U.S.C. §5301.
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spouse is digible only for care recaived on or after January 1, 1985, or the date of the
decree, whichever islater.

Stuation 3. The former spouse must have been married to the member or former
member for at least 20 years, and a least 15 but less than 20 of those married years
must have been creditable in determining the member’s digibility for retired pay. If the
date of the find decree of divorce or annulment is on or after September 29, 1988, the
former spouseis digible only for care received for 1 year from the date of the decree.

Upon completion of the period of digibility for TRICARE, explained in Situation 3 above, a former
goouse is eigible for the Continued Hedlth Care Benefit Program (CHCBP). This program is Smilar
to COBRA continuation coverage provided to former spouses under private sector plans. (See

Appendix H).

Continued Health Care Benefit Program. CHCBP is intended to provide benefits smilar to
TRICARE Standard for a specific period of time (18 to 36 months) to former members and their family
members, certain unremarried former military spouses, and emancipated children (living on their own)
who enroll and pay quarterly premiums. The premiums are based on comparable Federd Employee
Hedth Benefit Program rates paid by employees and the agencies they work for, plus an administretive
fee of up to 10 percent.

Eligible individuas must enroll in CHCBP within 60 days after separation from active duty or the
date on which they lose digibility for military hedlth care. A third-party contractor administers CHCBP,
induding enrollment and updates of the DEERS database. The contractor accepts applications for
enrollment and payments for the first 3 months of coverage, and sends a letter of acceptance, which
serves as proof of enrollment when a person seeks care.

Unmarried Children up to Age 21. Children (including stepchildren who are adopted by the
sponsor) are covered by TRICARE even if the former spouse is remarried. But a stepchild who was
not adopted by the member loses digibility on the date the divorce becomes find. Stepchildren need
not be adopted by the member to be covered by TRICARE while the member and the mother or father
of the stepchildren remain married. A child aged 21 or older may be covered if he or she is severdly
disabled and the condition existed prior to the child's 21t birthday. A child may aso be covered up to
the 23rd birthday if he or sheisafull-time student.

Certain Abused Soouses, Former Spouses, and Dependent Children. TRICARE benfits
are provided to the families of former members who were digible for retirement but had that digibility
taken away as aresult of abuse of the spouse or child. This benefit is effective for medicaly necessary
services and supplies provided under TRICARE Standard (CHAMPUS) on or after October 23,
1992. Itisnat limited to 1 year of digibility, nor isit limited to illnesses and injuries resulting from the
abuse.

Commissary and Exchange Privileges.
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Commissary. The purpose of the commissary privilege is to make items of convenience and
necessity, especidly items related to subsistence, available for purchase by military personnd a

convenient locations and reasonable prices® The types of merchandise and food items authorized for
sde a acommissary are specificaly limited by legidation.®

Exchange. The purpose of a military exchange is to provide merchandise and necessary
services at moderate prices to authorized patrons™> An additiona purpose is to generate earnings to
supplement appropriated funds for the support of DoD’s Morde, Welfare, and Recreation (MWR)
programs> There is no specific Satutory authority that governs the establishment and operation of
military exchanges. Rather, they are established and operated under regulations promulgated by the
military departments.®

Value of Commissary and Exchange Benefits The annud savings from usng commissary
and exchange stores as compared with use of commercid retail stores has been estimated to average
between 20 and 25 percent.”

General Eligibility Requirements Severa categories of individuds are entitled to use
commissary fadilities, including active and retired members and their surviving spouses (unlimited use),
veterans with service-connected disabilities and thelr surviving spouses (unlimited use), and certain
members of the Reserve Components and their spouses (currently, 24 vidits per year).* All of these
categories of individuas have unlimited use of exchanges.

Eligibility of Former Soouses. Certain unremarried former spouses are entitled to commissary
and exchange privileges “to the same extent and on the same basis as the surviving spouse of a retired
member of the uniformed sarvices”™  To be entitted to commissay privileges, the following
requirements must be satisfied: the former spouse must not be remarried, must have been married to a
member who completed at least 20 years of creditable service, must have been married to such member
for at least 20 years, and must have a marriage/creditable service overlap of at least 20 years.®

2 The legislative authority for commissaries is found throughout title 10 of the United States Code. See, for example, 10 U.S.C.
88 2484 and 2685. See also 10 U.S.C. 88 4621 (Army), 7601 (Navy and Coast Guard), 7602-7603 (Navy, Marine Corps, Army,
and Air Force) and 9621 (Air Force).

%3 5210 U.S.C. §2486.
54$ee, for example, 10 U.S.C. §1065.

> 5ee, for example, 10 U.S.C. §1065(€).

% 1n 1949, a subcommittee of the House Armed Services Committee held hearings on DoD’s MWR resale activities. From these
hearings, the Armed Services Exchange Regulations were developed. These Regulations are promulgated as DoD Directive
1330.9. Hearings were held again in 1953, 1957, 1970, 1972 and 1979. At each hearing, it was concluded that the exchange
system represented an important benefit for members and their families.

57 Department of Defense Military Compensation Background Papers, 5theg. (1996); p. 701 (commissaries), p. 704 (exchanges).
%8 506, for example, 10 U.S.C. §§ 1063, 1064 and 1065.
%9 5010 U.S.C. §1062.

% 10 U.S.C. 81072(2)(F)(1).
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Proposals have been made to reduce the required marriage overlap from 20 to 15 years. The
reason is that many members, especidly enlisted members, do not marry until after they enter the armed
forces and retire promptly on completing 20 years of creditable service, thereby permanently preventing
ther former spouses from satisfying the 20-year marriage and creditable service overlap.*

Dependent Children. Children who reside in the household of a separated spouse continue to
be digible for commissary privileges until the divorce decree is made find. With two exceptions, once
the decree becomes find, children who live with a former spouse are not entitted to commissary
privileges because they are not consdered to be part of the member’s household even if the member
provides or maintains their household.®> The exceptions are children who reside with a former spouse
who meets the 20/20/20 marriage requirements® or children who are entitled to privileges under 10
U.S.C. 1072(2)(H) due to abuse by the member. Regardless of where they live, dependent children
continue to be entitled to use the exchange and MWR facilities if they are dependent on the member for
over 50 percent of their support.*

Survivor Bendfit Plan

Background. Congress enacted the SBP program to ensure that surviving dependents of
military personnd who die while digible for retirement or after retirement will continue to have a
reasonable level of income® This program permits a member to elect to receive a reduced amount of
monthly retired pay in exchange for a monthly annuity in a lesser amount for the lifetime of an digible
survivor. By decting an SBP annuity, aretired member ensures that a beneficiary will be provided with
continued income at the level eected by the member, within statutory limits, after his or her desth. SBP
annuities are adjusted for COLAS in the same percentage amount, and a the same time, as COLA
adjustments to retired pay.*®

Court-Ordered Designation of Former Spouse as SBP Beneficiary. As originaly enacted,
the USFSPA required that, to be effective, the designation of a former spouse as an SBP beneficiary
must be voluntary and, as such, could not be ordered by a State court. However, the 1985
amendments to the USFSPA darified the intent of Congress by specifying that a court order
incorporating or approving a voluntary written agreement by the retiree to designate the spouse as an
SBP beneficiary would be honored.®” The 1987 NDAA® amended the SBP as a“matter of equity” and
to bring it more into conformity with practices under civil service and private sector survivor benefit

61 H.R. Report 98-1080, pp. 299-300, 98th Congress (1985).
82 " Armed Services Commissary Regulation,” DoD Reg. 1330.17-R, para. 2-201.17 (April 1987).
63 ||
Ibid.
% DoD Dir. 1330.9, "Military Exchanges, paras. 1-201.7b, 2-201 (15 DEC 86).

% 10 U.S.C. 8§ 1447-1460(b).
%10 u.s.C. 81451(g).
o7 Department of Defense Authorization Act, 1985, 98-525, §642, 98 Stat. 2492, 2548 (1984); codified at 10 U.S.C. §1450(f)(4).

%8 public Law 99-661, §§ 641-646, 100 Stat. 3816, 3885-3887 (1986).
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plans® In that connection, Congress amended the SBP to permit State courts to order members to
participate in the SBP and to designate a former spouse as a beneficiary incident to a divorce agreement
or decree.” If the member fals to make an gppropriate eection, the former spouse may make a
“deemed dection” of SBP coverage. However, this deemed eection must be made within 1 year of the
date of the court order or filing involved.” Such an eection, or designation of beneficiary, may not be
changed unless certain procedura requirements are satisfied.”

The following nine paragraphs provide additiona information on the SBP. This is a generd
discusson, not necessarily limited to issues related to former spouses, that provides a context for
discussions about SBP that are relevant to this report.

Eligible Participants Eligible participants in the SBP are active duty members entitled to
retired pay and members of the Reserve Component, who are digible to receive retired pay upon
reaching age 60.” A member who is entitled to retired pay as a result of active duty service is
automatically enrolled in the program at the maximum authorized level of coverage unless he or she
specificaly dects, before retirement, not to be covered or to be covered at less than the maximum
leve.™ 1If the member is married, the spouse must consent to the election.” A member of the Reserve
Component who is entitled to retired pay but has not reached age 60 mugt affirmatively elect coverage
within 90 days after notification that he or she has completed the number of years of service required for
igibility for retired pay.” Additiondly, the member must dect whether the annuity should become
effective on his or her desth or on the day they would have turned 60 had they lived.”

Permissible Beneficiaries. Permissible SBP beneficiaries include an digible surviving or former
spouse, surviving dependent children (in equa shares, if the digible surviving or former spouse is deed,
dies, or otherwise becomes indigible), and a natural person designated under “insurable interest”
coverage.” A member who does not participate in the SBP because he or she does not have qudifying
dependents a the time of retirement may elect SBP coverage if he or she maries or acquires a
dependent child after retirement.  The eection must be made within 1 year of the marriage or the
acquisition of the dependent child.” Additiondly, a member who has no digible dependents may dect,

69 House Report 99-718 (Committee on Armed Services), p. 209, accompanying H.R. 4428, 99th Congress, 2d Session (1986).
7 pyblic Law 98-525, section 641; see, also, 10 U.S.C. §1448(f)(3).

10 u.s.C. 81450(F)(3).

"2 10 U.S.C. 88 1450(f)(2) and 1450(f)(3).

210U.S.C. §1448(3)(1).

10 U.5.C. 81448(8)(2)(A).

" bid.

®10U.S.C. §1448(3)(2)(B).

10 U.S.C. §1447(6)(B).

8 10U.S.C. §1450(a).

" 10U.5.C. §1448(38)(5)(A).
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before retirement, to provide an annuity to any individuad who has an insurable interest in hisor her life®
However, an insurable interest benefit will be terminated if the member acquires a spouse or dependent
child after retirement and eects an SBP annuity for them.®

Base Amount Against Which SBP Annuity Is Calculated. Absent awritten agreement of the
parties or court order to the contrary, a member is required to specify the amount of coverage provided
by the SBP annuity. The maximum SBP annuity is 55 percent of the member’'s “base amount.”  If
maximum coverage is eected, the full amount of the member’s retired pay serves at the *base amount”
on which the amount of the survivor annuity and the cogt thereof are computed. In the case of a
member who is igible for retired pay for service with the Reserve Components and who dies before
age 60, the “base amount” is computed as the base amount less the Reserve Add-on premium when
multiplied by 55 percent or 35 percent. Coverage in any amount less than the maximum may be
specified by the member, whereby the “base amount” is any sum between $300 and the member's fulll
monthly retired pay. Unless otherwise prohibited by court order or by agreement of the parties, the
member may decline to participate in the SBP program with the written consent of his or her spouse®

Amount of SBP_Annuity. As origindly enacted, the SBP program was integrated with the
Socia Security system and therefore required a certain reduction in the level of SBP annuity paymentsin
connection with Socia Security eigibility. Under Section 711(a) of the Depatment of Defense
Authorization Act, 1986,* this “Socid Security offset” was eiminated and replaced by a two-tier
system under which the survivor/annuitant would receive an SBP annuity equa to 55 percent of the
member’s base amount until the survivor reached age 62. Theregfter, the survivor’s monthly annuity
would be reduced to 35 percent in recognition of the survivor’'s entitlement to Socid Security based on
the member’s military service® If the survivor is under age 62 or is a dependent child when he or she
becomes entitled to the SBP annuity, the monthly benefit is nonetheless an amount equd to 55 percent
of the member’s base amount. If the survivor (other than a dependent child or insurable person) is age
62 or older when he or she becomes entitled to the SBP annuity, the monthly amount is equa to 35
percent of the member’ s base amount.*

8010 U.S.C. 51448(b)(1).

810 u.s.C. §1450(f).

82 56,10 U.S.C. §1451.

83 Public Law 99-145, Title VII, §711(a), 99 Stat. 666, 670 (1985).

8 See Senate Report 99-118 (Committee of Conference), p. 442, and House Report 99-235 (Committee of Conference), p. 442,
accompanying S. 1160, 99th Congress, 1st Session (1985).

& 10 U.S.C. §1451(8). In a savings provision, however, the 1985 amendments provided that current and future survivors of
current retired or retirement-eligible members could elect to have their SBP benefits computed under the “old” Social Security
offset system or under the new “55/35 two-tier system” —whichever provided a greater benefit. An exception to thisruleisthat
the 55/35 reduction does not apply to any incapacitated dependent children of the retired member who are over age 62 and are
incapable of supporting themselves because of physical or mental impairments that existed before the children attain age 18. See
House Report 99-718 (Committee on Armed Services), p. 210, accompanying H.R. 4428, 99th Congress, 2d Session (1986).
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Spousal Consent to SBP_Annuity. For certain eections by a member under the SBP to be
effective, written spousa consent is required.® A married member who is digible to dect an SBP
annuity must obtain the written consent of his or her spouse if (1) the member dects not to participate in
the SBP, (2) the gouse’'s SBP annuity is specified by the member to be paid a a level below the
maximum level, or (3) the SBP annuity is for a dependent child rather than the spouse® A married
member who elects to provide a Reserve Component SBP annuity at less than the maximum levd or
provides an SBP annuity for a dependent child rather than the spouse must dso obtain written spousa
consent to the eection.® Additiondly, if a married member who is digible to provide an SBP annuity
elects an annuity for a former spouse (or for a former spouse and dependent child), the member’s
current spouse must be notified of the eection; however, the current spouse’ s consent is not required.”

Cost of SBP_Annuity. Under current law, the cost of the SBP premium is shared by the
Government and retired members. The law that governs the method by which the SBP premiums are
caculated has been the subject of two recent amendments® The member’s share of the cost of his or
her survivor annuity increases at the same time and a the same rate as COLA adjustments to active
duty military pay. The present monthly cost of an SBP annuity is 6.5 percent of the member’s base
amount. Members who retired before March 1, 1990, either use the new flat rate or 2.5 percent of the
first $300 and 10 percent of the remaining base amount, whichever is more advantageous to the
member.** The cost for children’s coverage is determined actuaridly. When a cost-of-living increasein
retired pay becomes effective, the member’s SBP premium increases proportionately with the increase
in the related annuity.” The cost of providing an SBP annuity to a pouse or a former spouse to whom
payment of a portion of the member's retired pay is being made pursuant to a court order is deducted
from retired pay in determining “disposable retired pay.”™

810 u.s.C. 51448(3)(3).

8710 u.sC. §1448(3)(3)(A).
8 10 U.S.C. §1448(3)(3)(B).
% 10 U.sC. §1448(a)(3)(B).

% Title VII of the DoD Authorization Act, 1986, 99-145, 8714, 99 Stat. 583, 672-673, amended the manner in which the cost of
the SBP is shared by participants and the Government. The changes enacted by this amendment, however, applied only to
persons who first participated in the SBP program on or after March 1, 1986. The basis for determining the cost of SBP was
again amended by the Military Survivor Benefits Improvement Act of 1989, enacted as Title X1V of the National Defense
Authorization Act for Fiscal Years 1990 and 1991, 101-189, sections 1401-1407, 103 Stat. 1352, 1577-1589 (1989). The basis
for determining a member's share of the cost of the SBP annuity was changed from the old rule of 2.5 percent of the first $300 of
the base amount of the annuity plus 10 percent of the remainder of the base amount to aflat 6.5 percent of the base amount for al
individuals who first became members of the uniformed services on or after March 1, 1990. See 10 U.S.C. section 1452(a)(1)(A).
For individuals who first became members of the armed forces before March 1, 1990, the cost of the “premium” was either the
new 6.5 percent rate or the old formula—whichever was more advantageous to the retiree. The stated purposes of this
amendment were to “preserve the design balance between member contribution and government subsidy of the SBP benefits” and
“to reduce the cost of SBP to participants, and hopefully to increase participation in the SBP program.” See Senate Report 101-
81 (Committee on Armed Services), p. 180, accompanying S. 1352, 101st Congress, 1st Session (1989).

%1ousc s1452
2 10usc. §1451(A) (adjustments to base amount); 10 U.S.C. §1451(g) (adjustment to annuity).

9310 U.S.C. §1408(2)(3)(D).
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Effect of Remarriage. Prior to the 1987 NDAA, a surviving spouse/SBP beneficiary who
remarried before age 60 logt entitlement to the SBP annuity. In 1987, Congress lowered, from 60 to
55, the age a which the former spouse could remarry without losing his or her SBP annuity. The
purpose of this amendment was to provide “military surviving spouses . . . the same condderations as
civil service surviving oouses.™

Reinstatement of SBP Annuity. An SBP annuity paid to a surviving spouse or former spouse
that terminated upon such spouse' s remarriage can be reingtated only under limited circumstances. For
example, if the spouse remarries before age 55 and that remarriage terminates due to death, annulment,
or divorce, paymert of the SBP annuity can be resumed as of the first day of the month in which the
remarriage terminated.”® The 1987 NDAA aso amended the SBP dtatutes to authorize the payment of
an SBP annuity to a surviving dependent child of an active duty, retirement-eligible member who dies
without a surviving spouse or if such surviving spouse later dies™

Supplemental SBP_Annuity. A member may dso dect an SBP “supplementd annuity” for a
spouse or a former spouse that begins when the participant dies or when the spouse or former spouse
reaches age 62, whichever is later. The purpose of this feature is to offset the effect of the two-tier
annuity computation under the SBP.*” Such an eection can be voluntary or made as aresult of awritten
agreement or court order.*® Under this feature, when the member’s surviving spouse becomes digible
for Socid Security benefits, the SBP annuity is not reduced. In adding this provison to the law,
Congress intended to “fill a need by certain SBP participants for additiond coverage beyond age 62,
the age a which Socia Security benefits normaly become available.”®

VA Disability Compensation Under USFSPA, disability compensation received by members
or former members from ether the VA or DoD is excluded when determining disposable property in a
divorce. As a result, disability compensation cannot be alocated to a former spouse through a court
order.

Background. A former member may receive compensation from the VA for disahilities & the
same time he or she receives retired or retainer pay, including DoD disahility retired pay, based on
sarvice as a member of the armed forces. However, the member must waive a portion of retired pay
(indluding disability from the DoD) equd to the amount of compensation to which he or she isentitled to

% House Report 99-718 (Committee on Armed Services), p. 211, accompanying H.R. 4428, 99th Congress, 2d Session (1986).

% 10 U.S.C. 81450(b). However, if the surviving spouse or the former spouse is entitled to two SBP annuities, he or she may not
receive both annuities but must elect which oneto receive.

% e Public Law 99-661, §§ 641-46, 100 Stat. 3816 (1986); House Report 99-718 (Committee on Armed Services),
accompanying H.R. 4428, 99th Congress, 2d Session (1986); 10 U.S.C. §1450.
910 U.SC. §§ 1456-1458,
% 10 U.S.C. 81458. This"“Supplemental Survivor Annuity Plan” was created in the Military Survivor Benefits Improvement Act
of 1989, Title XIV of the National Defense Authorization Act for Fiscal Years 1990 and 1991, Public Law 101-189, §8 1401-
1407, 103 Stat. 1352, 1579-1586 (1989).
% Senate Report 101-81 (Committee on Armed Services), pp. 180-181, accompanying S. 1352, 101st Congress, 1st Session
(1989).
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receive from the VA. These provisons effectively bar the concurrent receipt of disability retired pay
from the DoD and VA compensation for the same disability.’® Disahility retired pay from the DaD is
generdly taxable but VA disahility is not.* Therefore, digible members benefit by waiving retired pay
to receive disability compensation from the VA. In doing s0, the member benefits not only from the
non-taxable status of such pay, but dso from the fact that the disability rating can be increased over
time.

In determining digposable retired pay subject to divison under the USFSPA, ' payments for (1)
retired pay waived to receive VA disability compensation and (2) disability retired pay from the DoD
are deducted from tota retired pay. Most former members eect to receive VA disability compensation
rather than disability retired pay from the DoD because of the tax-free status of the former.’* When a
divorce decree awards military retired pay as a percentage of disposable retired pay, a member can
reduce the payment to the former spouse by waiving retired pay to receive VA disability compensation.
When a VA disability rating is awarded after a member's retirement, it often is retroactive. This
recharacterization of military retired pay as VA disability pay causes prior payments to the former
spouse to condtitute overpayments. DFAS must recoup these overpayments even if it causes the former
Spoouse great hardship.  Some courts will circumvent the prohibition againgt garnishing or dividing VA
disability pay as property by ordering it paid as "adimony.” Recharacterizing an award of retired pay as
adimony, while enabling the former spouse to receive the amount awarded, is inconsstent with the
generd prohibition againgt garnishing or dividing VA disability pay.

Legislation Relating to the Treatment of VA Disability Compensation under USFSPA.
Under the USFSPA, VA disability compensation remains untouchable. In 1982, the apparent authority
for this (athough it has never been cited in the Congressiond records or in the United States Supreme
Court cases) was 38 U.S.C. section 3101. This section was later amended and redesignated as 38
U.S.C. section 5301 Apparently, the present authority (although it has never been specificadly cited
as such) for exempting VA disability compensation from the definition of “digposable retired pay” is 38
U.S.C. section 5301. Section 5301(a) reads, in relevant part, as follows:

Payments of benefits due or to become due under any law administered
by the Secretary'® shall not be assignable except to the extent
authorized by law . . . shdl be exempt from taxation, shdl be exempt
from the clams of creditors, and shdl not be lidble to attachment, levy,

100 oo generally, 38 U.S.C. §5304-5305.

101 See 38 U.S.C. 85301 (exempt from taxation) and 38 U.S.C. §5305 (waiver of retired pay). For a more in-depth explanation of
taxation issues related to disability pay, especially applicable rules for excluding disability retired pay from income subject to
taxation, see Section 104(b) of the Internal Revenue Code.

19210 u.sC. §1408(3)(4).

103 550 10 U.S.C. 88 1408(a)(4)(B), 1408(2)(4)(C).

104 See, Public Law 102-40, Title 1V, section 402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239.

105 In 1982, this was the Veteran's Administration as set forth in 38 U.S.C. §3101(a).
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or saizure by or under any lega or equitable process whatever, either
before or after receipt by the
beneficiary . . . (emphasis supplied)

Although a gatutory exemption exigs for the enforcement and collection of child support and
aimony, no exception exids for awards as property. Thus, VA disability compensation, received as a
result of waiver of retired pay, remains satutorily exempt from dl clams other than dlams of the United
States and is not divisble or assgnable’® To make such payments divisble, assgnable, or awardable
as property, Congress would have to enact permissve legidation—which is dlowable under section
5301—as was done for enforcement of child support and dimony obligations.

Proposed Legidation. On January 6, 1999, Congressmen Bilirakis (R-FL) and Norwood
introduced three hills regarding VA disability compensation.” Each of the hills, if enacted, would
increase the economic vaue of VA disability compensation. A discussion of these proposds—H.R.
303, H.R. 65, and H.R. 44—follows.

H.R. 303. Under this hill, receipt of VA disability compensation would not reduce the former
member’ s retired pay if the retired pay was based on 20 or more years of creditable service. H.R. 303
would, however, not apply to DoD disability retired pay. Thus, in cases in which a member retires with
at least 20 years of creditable service, his or her VA disability compensation and retired pay would be
paid concurrently on an unreduced bass. Enactment of H.R. 303 would therefore enable a former
soouse to maintain the levd of his or her retired pay notwithganding an award of VA disability

compensation.

H.R. 65. This measure would permit retirees to receive retired pay and VA disability
compensation without a full corresponding reduction in retired pay. In generd, as aretiree's disability
rating increased, the amount of the reduction in is or her retired pay would be proportionately
decreased.

HR 44. This proposad would authorize the payment of specid, additiond disability
compensation under Chapter 71 of Title 10 to retirees who have qudifying service-connected disability
ratings of 70 percent or greater.'®

Overview of the Protections, Benefits, and Treatment Afforded Under Federal Law to
Employees and Former Employees of the Government and Their Former Spouses

Table 1 permits the reader to compare and contrast the USFSPA with various Federa (non-
military) retirement sysems and with private employer-sponsored retirement plans that authorize a
former spouse to receive an award of retirement benefits and the award of a survivor annuity. The table
describes the Civil Service Retirement System, the Federd Employees Retirement System, the Railroad

106 358 u.s.C. §5301().

19714 R. 44, H.R. 65, and H.R. 303.
1%8 This proposal became part of the Fiscal Y ear 2000 National Defense Authorization Act. P.L. 106-65, section 658.
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Retirement Systems (Tier | and Tier 1), the CIA Retirement Systems, the Foreign Service Retirement
and Disability System, the Foreign Service Pensgon System, the Thrift Savings Plan and private sector
plans. As do mog graphic displays summarizing complicated legd systems, this presentation involves
some oversmplification.  Notwithgtanding this limitation, the table is accurate concerning the major
characterigtics of these retirement systems.

For adetailed discussion of the systems compared in the chart, see Appendix H. This gppendix
aso includes discussion, as gppropriate, of the award of retirement and survivor benefits to a former
spouse under private employer-sponsored retirement plans. These plans cover more than 84 million

people.
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FORMER SPOUSE ELIGIBILITY FOR
RETIRED PAY

Military
Retirement
(USFSPA)

Tablel

Retirement Benefitsfor Former Spouses

Private

Civil
Service'®

Foreign
Service

cl AllO

Railroad
Retirement

Tier 1

Railroad
Retirement

Tier 2

Automatic Allocation of Retired Pay No No No Yes™ Yes/50%° Yes/50%" No
Court-Awarded Allocations of Retired || Yes Yes Yes Yes Yes No Yes
Pay
Maximum Allocation Awardable by 100% of 100% of 100% of 100% of 100% of N/A 100% of
Court disposable employee’s employee’s net employee’s employee’s employee’s
retired pay. DFAS || gross benefit benefits ™3 gross benefit gross benefit gross benefit
may pay up to
50%.
Minimum Age for Former Spouse to || N/A N/A N/A N/A N/A 621 N/A
Collect
Direct Payment Yes/Limited"" Yes Yes Yes Yes Yes Yes
Maximum Benefit Payable Directly 50% of 100% of 100% of 100% of 100% of 50% of 100% of
member’s employee’s employee’s net employee’s net employee’s net employee’s age employee’s net
“disposable gross benefit benefit benefit*® benefit 65 benefit benefit
retired pay”
Earliest Former Spouse Can Collect Member is “Earliest Employee is Employee is Employee is Employee is Employee is
Direct Payment on Divorce collecting retirement age,” collecting TSP— | collecting TSP— | collecting TSP— | collecting collecting
unless plan immediate immediate immediate
allows collection collection collection
immediate
distribution
Remarriage Penalty No No No™’ Yes/age 55™° Yes/age 60° Yes No™
Reinstatement Allowed N/A N/A N/A No No Yes Yes

09
10

Previous Spouse).
11
12
13
14
15
16
17
18
19

Referencesto TSP are to the Federal Thrift Savings Plan. Otherwise, all references are to CSRS and FERS.
The CIA hasfour retirement programs (CSRS, ORDS, FERS, and FERS Special). Under these programs, there are three categories of “former spouse” (Qualified Former Spouse, Former Spouse, and
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Although spouse’ s entitlement is statutory, spousal benefits can be modified by court order or agreement of the parties.
Statutory right to benefit; generally 50 percent, less any Social Security benefit the former spouse earned on his or her account.
When amarried employee retires, a survivor annuity will be provided for the surviving spouse unless the employee and the spouse file awritten election with the OPM to waive the survivor annuity.
The Railroad Retirement Act requires that the employee be retired before the former spouse can obtain benefits.
Only with 10 years of creditable service/marriage overlap.
However, under the statutory pro rata formula, aformer spouse could never be awarded greater than 50 percent of the retirement benefits.
However, a State court can impose a requirement that benefits to the former spouse terminate on his or her remarriage.
Benefits continue irrespective of remarriage if ordered by a court.

The authorization to divide tier 2 benefits does not address remarriage. However, originally, these could be supplied by court order or agreement.




Automatic Distribution of “Small No Yes—$5,000 No No No No No
Benefits” lump sum or TSP—Yes TSP—Yes
less $5,000 lump $5,000 lump
sum or less sum or less
OR > SPO 5 OR a ] oreiq -j. -o.: 'r. .o..o
RVIVOR B Retireme ate ervice ervice :
Automatic Benefits No No No Yes Yes Yes/100% No
Court-Awarded Benefits Yes Yes Yes Yes Yes No No
Maximum Benefit Awardable by the 55% of Defined 50% of 55% of 55% of N/A N/A
Court member’s Contribution employee’s employee’s employee's
unreduced Plans: Upto unreduced unreduced unreduced
benefit, lowered 100% of benefit® benefit under benefit, unless a
to 35% at age 62 employee's FSRDS; 50% of valid court order
account balance unreduced or property
benefit under settlement
Defined Benefit Fsps* provides to the
Plans: Survivor contrary
annuity equal to
at least 50% of
employee's
reduced
benefit®
Minimum Age for Former Spouse to None None None None None Age 60 N/A
Collect
Remarriage Penalty Yes/age 55 No Yes/age 55 Yes/age 55 Varies Yes/age 60 N/A
depending on
the retirement
system
Reinstatement Allowed Yes N/A No Yes Yes Yes N/A

20
21

Previous Spouse).
22

100 percent of the participant’s benefit.

23
24

Reduced by any allocation awarded to a previous former spouse.
Under CSRS, asurvivor annuity is permanently lost if the former spouse remarries before age 55. Under ORDS, entitlementsto both retirement and survivor annuities are permanently lost

References to TSP are to the Federal Thrift Savings Plan. Otherwise, dl references are to CSRS and FERS.
The CIA has four retirement programs (CSRS, ORDS, FERS, and FERS Specia). Under these programs, there are three categories of “former spouse’ (Qualified Former Spouse, Former Spouse, and

Assumes that the employee’ s employer offered only the minimum survivor benefit required by the Retirement Equity Act. Some plans provide a higher survivor benefit of 75 percent or

if aformer spouse remarries before age 55 and before payments begin. If aqualified former spouse remarries before age 55, but after payments begin, only the survivor annuity is

terminated. Thisannuity can bereinstated if the subsequent marriage ends in death or divorce. Thisremarriage restriction can be modified by a court order. Under FERS, the survivor
annuity stops for aformer spouse who remarries before age 55. This remarriage penalty can be waived by court order. Under FERS/SP, the remarriage penalty can be waived by court

order.
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Overview of the Protections, Benefits, and Treatment Afforded Under
Private Retirement Plans

Although the division of retired pay under plans sponsored by private employers is governed by
Sate law, dl “assgnments’ of benefits under such plans must dso comply with the gpplicable provisons
of the Internd Revenue Code and the Employee Retirement Income Security Act (ERISA).  Under
these provisions, benefits accrued under a retirement plan can be alocated or “assgned” only if the
order that creates or recognizes a Spouse's or other aternate payee former spouse’s interest in the
employee' s benefits condtitutes a “ quaified domestic relations order” (QDRO). These statutes contain
severd requirements that must be satisfied for a domestic relations order, which awards a spouse or
other dternate payee former spouse a share of an employee's retirement benefits, to be a QDRO. In
generd, to be quaified, adomestic reations order must—

Edtablish the exigence of the former spouse’s right to recelve dl or a portion of the
employee s retirement benefit.

Include severd facts relating to identification of the parties, amount or percentage of the
employee' s retirement benefit to be paid to the former spouse, the number of payments or the
period over which the payments to the former spouse will be paid.

Not require the plan to provide any type or form of benefit not otherwise provided
thereunder.

Not require the plan to pay benefits to the former spouse in excess of those payable to the
employeeif there were no order.*®

Except as discussed in the preceding paragraph, there are no limitations imposed by ether the
Internal Revenue Code or ERISA in determining the amount of a former spouse's benefit under a
private retirement plan. Awards are within the discretion of the parties or the court. Benefits to a
former spouse may be paid in any form and a any time dlowed by the plan under which the awvard is
made. A former spouse can roll-over both lump sum payments and ingtdlment payments (which are
made over a period of less than 10 years) into an Individua Retirement Account (RA) on a tax-
deferred basis.  Unless the parties agree or the court orders otherwise, the remarriage of the former
spouse will not affect his or her alocation.

Direct Payments. Under ERISA, the person responsible for administering the plan (typicdly the
employer or a committee comprised of employees) must make (or direct the plan trustee to make) dl
digtributions to former spouses. All such digtributions must be made directly to the former spouse or, if
the digtribution is an “digible rollover didribution,” to an IRA owned by the former spouse.”® Amounts
rolled over to an IRA are not taxable to the former spouse until distributed.

125 See generally 8414(p) of the Internal Revenue Code and the Income Tax Regulations promulgated thereunder.

125 See §401(a)(31) of the Internal Revenue Code.
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Survivor Bendfits. Retirement plans sponsored by private employers are subject to rules smilar
to those gpplicable to the SBP. For example, the standard form of benefit required to be provided by
al defined benefit pension plans and dl defined contribution plans which are subject to the minimum
funding requirements of Section 412 of the Interna Revenue Code (i.e, money purchase penson
plans), isa*“qudified joint and 50 percent survivor annuity (QJSA)”.** The QJSA ispad in the form of
an annuity for the life of the participant with a survivor annuity paid to the surviving goouse or former
spouse, if he or she survives the participant, equa to at least 50 percent of the participant’s annuity.
The cogt of the survivor annuity can be fully subsdized by the plan or paid through a reduction in the
participant’s annuity. The amount of the reduction depends on the relative age and gender of the
participant and spouse and on the mortality assumptions specified in the plan.

To dect not to receive the QJISA form of benefit and eect an optiond (if available) form of
benefit provided by the plan, the spouse must consent, in writing, to the eection. Such consent must
acknowledge the effect thereof and be notarized or witnessed by a plan representative.’”®

Private employer retirement plans not subject to the QJSA rules can only satisfy the
requirements of the Interna Revenue Code if they provide that the participant’s benefit (i.e,, his or her
account balance under a defined contribution plan) can be paid only to his or her spouse or former
spouse upon the participant’s deeth. However, in generd, these plans also provide that the participant’s
accrued benefit can be paid to someone other than the participant’ s surviving spouse or former spouse.
This election is permitted only if the pouse or former spouse consents in writing, before a notary public
or plan representative, to a designation of a non-spouse beneficiary.” For additiona information on
private retirement plans, refer to Appendix H.

127 Sections 411(a)(11) and 417 of the Internal Revenue Code.
128 Section 417(a)(2) of the Internal Revenue Code; Section 417(a)(2) of the Internal Revenue Code allows a participant to elect
out of the QJSA without spousal consent if the participant demonstrates to the satisfaction of the plan administrator that the
spouse cannot be located or has abandoned the participant.
129 section 401(a)(11)(B)(iii) of the Internal Revenue Code.
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USFSPA ADMINISTRATION

Section 643 of the National Defense Authorization Act for Fiscd Year 1998, among other
requirements, dates that this report must describe experiences associated with the administration of
USFSPA provisons. In addition to describing experiences within the uniformed services, this report
must describe the experiences that DFAS and OPM have had in administering USFSPA provisons™

Adminigtration of the USFSPA by DoD

The armed forces provide accurate, readily available information on the USFSPA in the form of
handouts and fact sheets, which are distributed through legal assstance offices and various other outlets.
The armed forces, with the exception of the Marine Corps, generdly rely on their judge advocates and
civilian atorneys to render advice and assstance with regard to the USFSPA. The Marine Corps has
designated its Separation and Retirement Branch as its point of contact for information related to the
USFSPA.

Legd assgance is commonly provided to dl eigible paties on matters reated to legd
separdion and divorce.  Such assstance includes counsgling, negotiation, document preparation,
assgance in preparation of pro se pleadings, and, in limited cases, representation in court. Providing
these services requires the armed forces to devote substantial resources to ensure their attorneys are
well trained in matters related to the USFSPA. For example, each service, as part of itstraining of new
judge advocates, devotes a portion of ingruction to the USFSPA. The Army Judge Advocate
Gengrd’s (JAG) School, the Nava Justice School, and the Air Force Judge Advocate Generd’s
School provide ingruction to their service judge advocates. Mogt attorneys who are assigned to legd
assgtance duties on a full-time basis dso attend the 1-week Legd Assstance Course a the Army JAG
Schoal in Charlottesville, Virgnia. This course devotes a least 1 hour of ingtruction by DFAS attorneys
on procedura aspects of the USFSPA. Each year, a Smilar course is offered to military and civilian
attorneys stationed in Europe.

In addition to course work, the armed forces assg their atorneys in providing assstance on
meatters related to the USFSPA through scholarly publications such as The Army Lawyer and The
Reporter (published by the Army and Air Force JAG Schools, respectively). Further, dl of the armed
forces rely extensvely on judge advocates who are members of the Reserve Components to provide
legal assstance related to divorce and separation matters because many of them are family law
practitioners engaged in private practice. Service JAGs do, however, frequently cal on and refer clients
to DFAS for questions about USFSPA. In view of this, it appears that service JAGs might benefit from
additional USFSPA training.

DoD consolidated responsibility for administering payments to former spouses, pursuant to the
USFSPA, with DFAS. This agency conducts the lega review of court orders to ensure compliance

30 DoD was unable to obtain information on the administration of the USFSPA by the Commissioned Corps of the U.S. Public

Health Service.
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with the USFSPA and processes orders that conform to the statutory requirements for payment. Direct
payment is made to aformer spouse if the parties satisfy the 10/10 marriage requirement and satisfy the
jurisdictiona requirement of 10 U.S.C. 81408{c}(4). Direct payment is limited to 50 percent of
disposable retired pay. DFAS atorneys and pardegds provide comprehensive information and
assistance to members and former spouses and their atorneys. This information is provided through
letters and telephone cdls. Generd information is provided through the DFAS web dSte
(http:/Avww.dfas.mil).

Criticisms of DFAS and Suggestions for | mprovement

In the course of this review, a variety of criticisms were directed a DFAS (an agent for DoD)
by stakeholders. Stakeholders suggested a number of changes:

Processing Time. Perhaps the most common criticism is that DFAS takes too long to process
orders and initiate direct payments to former spouses. The USFSPA requires DoD to process an order
and begin payment within 90 days from the date it receives the order. According to DFAS, payments
to former spouses normdly begin by the end of the second month following its receipt of the order. This
processing period normaly conssts of the following three dements—

The dlowed 21 days for DFAS to determine whether the order is legdly sufficient.

The 30-day period DFAS s required by the USFSPA to hold its determination in abeyance
for the member to demongtrate that the order is not vaid or has been modified.

If the 30-day period expires after the cut-off date for the mid-month payroll, the additiond
time that eapses until the next payroll period cut-off date.

As a matter of practice, DFAS typicaly reviews and processes USFSPA applications within
10-12 days of receipt. Within that time, DFAS sends the letter of acceptance or rejection to the former
spouse. If it accepts the gpplication, DFAS notifies the member a the same time it writes to the former
Spouse.

The USFSPA does not authorize DoD to withhold the former spouse's share of retired pay
pending completion of its review or to make retroactive payments to take into account the time it takes
to process the order. As a result, in many cases, by the time the payments begin, an arrearage has
accrued that cannot be paid by DFAS. In turn, this often results in additiona litigation. Not
aurprisngly, severd State Bars suggested that Congress enact legidation to permit DFAS to make
retroactive payments to a former spouse when arrearages result from the time expended in processing
the order. In the dternative, the ABA recommended that DFAS withhold the former spouse's share
pending its final gpprova of the order. Upon approva of the order and request for direct payment,
DFAS would pay the withheld funds to the former spouse. If the order is ultimately rgected by DFAS,



the agency would pay the withheld funds to the retiree.®* This procedure is virtudly identicd to those
required by the Internd Revenue Code and ERISA for private retirement plans. DFAS opposes this
recommendation. The notice period affords the member time to notify DFAS if the order has been
amended, superseded, or set-aside. The court-order itsdf, if binding, requires the member to make
payments during the natification period.

Preapproval of Court Orders. The ABA and severd State Bars recommended that DFAS
conduct preliminary reviews of proposed court orders for adminigrative sufficiency—in the same
manner as adminidrators of private retirement plans™® The rationde for this recommendation is that
proposed orders would be known to be sufficient prior to submission to the court. 1f they were found
to be insufficient, errors or omissions could be corrected before the order is executed and filed. DFAS
expressed concerns with this proposa on the basis that it would place DFAS in an ingppropriate role
that is properly played by advocates for the partiesin the divorce proceedings.

USFSPA Handbook. To date, DFAS has not published a USFSPA handbook. The ABA
and State Bars overwhemingly support the publication, by DFAS, of a handbook that contains an
explanation of the USFSPA, standard forms, and mode language for court orders' DFAS aso
acknowledges that additiond USFSPA information should be published, including modd forms and
orders for use by practitioners.

Acknowledgment of SBP Deemed Elections. DFAS does not currently acknowledge the
receipt of deemed eections. The ABA suggested that DFAS confirm receipt of SBP deemed eection
requests and affirmatively indicate whether the eection will be honored by the agency.** DFAS agrees
with this suggestion.

Concern Regarding the Difficulty of Implementing Court Orders with DFAS. ABA and State
Bar submissons expressed difficulty in communicating and working with DFAS.

Other problems and proposed solutions that stakeholders have identified with the administration
of the USFSPA by DFAS include—

The number of customer service personnd and telephone lines should be increased.
A standard form has not been published for use in preparing orders.
Retirees and former spouses have not been educated on key tax issues.

Legd professonas do not have access to key legd information.

131
ABA response to a DoD information request.
132
ABA and selected State Bar responses to a DoD information request.

ABA and selected State Bar responses to a DoD information request.
134
ABA response to a DoD information request.
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DFAS acknowledges that many of the problems cited by stakeholders can be attributed to the need for
changes to the law, which would provide more guidance to practitioners and the courts and enable
DFAS to review and implement court orders more efficiently. In fact, it has significantly improved its
sarvice snce this study began. New technology dlows it to condggtently answer 85-90 percent of
incoming cals.

DFAS adso believes that many attorneys and some courts do not understand the provisions of
the USFSPA that relate to the drafting of court orders. As evidence, DFAS noted the high rate of
regjections of court orders and the nature of many of the written and telephonic inquiries it receives from
practitioners. DFAS bdlieves that it is not its role to educate retirees or former spouses concerning
USFSPA tax issues. It believes the attorneys who represent the parties should bear this responsibility.

DFAS dso bdieves that legal professonals do have access  key legd information. It has
established a web gte that includes forms, information papers, and frequently asked questions and
answers. It believes that many problems regarding USFSPA arise when private practitioners attempt to
treet military retired pay divison in the same manner they would those of a private company's penson
plan.



Administration of the USFSPA by the U.S. Coast Guard

The Coast Guard describes its role in adminigering USFSPA provisons as "generaly
procedurd,” with management being the responsbility of the Topeka, Kansas based Coast Guard
Human Resources Services and Information Center.**® Governing directives are smilar or identicd to
those used within DoD.

The Coast Guard, like the Army, Navy, Air Force, and Marine Corps, has a legd assstance
program that provides clients with consultation, advice, and assstance on meatters related to the
USFSPA. [n addition, dl civilian Coast Guard lega assistance officers attend appropriate courses at
the Army JAG School and Nava Justice School. Further, the Coast Guard aso relies on Reserve
Component attorneys for their private practice expertise.

The Coast Guard indicated that it has not experienced any mgor problems in the processing
and divison of retired pay for former spouses.

Administration of the USFSPA by NOAA

NOAA reports that it has few USFSPA-related cases. In fact, as of October 18, 1999,
NOAA had 273 officers on its retired lis. Eleven of these officers, or 4 percent of the retired
population, are making payments to former spouses viathe USFSPA. Requests for payments are made
to NOAA's Commissioned Personnd Center. These requests are forwarded to the Department of
Commerce Office of Generd Counsd/Employment Labor Law Divison to determine legd sufficiency.'*
If there is a determination of lega sufficiency, the Commissioned Personnel Center forwards the case to
the U.S. Coast Guard, which provides payroll support to NOAA.*

NOAA officids date that, with the exception of one current case, there have not been any
problems with the adminigtration of the USFSPA.

Adminigration of the USFSPA by OPM

OPM began administering USFSPA provisions on January 1, 1997, after an amendment
to the law was added to preclude divorced former military members from avoiding court-ordered
gpportionments to former spouses. According to OPM Retirement Policy Divison officids,
prior to the amendment, a divorced military retiree who waived hisher military pay to have
military service credited in the Civil Service Retirement System (CSRS) or the Federd
Employee Retirement System (FERS) could avoid having a court-ordered apportionment
withheld from his’her annuity because the court order addressed only the military retired pay.

135 U.S. Coast Guard submission in response to a DoD information request.

NOAA is an organization of the Department of Commerce.
37 | nformation obtained during a meeting with NOAA officials.
49
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The volume of OPM USFSPA-related casesislow. According to OPM Retirement
Policy Divison officids, the agency has handled only approximately 50 USFSPA-related cases since
1997 because the military retired pay of divorced former service membersis dlocated prior to the time
they become Federd civilian employees.



REVIEW OF USFSPA ISSUES

Members and former members, current and former spouses, the organizations that purport to
represent their respective interests, the ABA, and State Bars have advocated a variety of positions on
the laws and regulations that govern the division of retired pay and other benefits. (See Appendix | for
additiond information pertaining to stakeholder podtions) As can be expected, postions held by
members and former members are generdly contrary to those held by former spouses—and vice versa.

Based on the anadlyses of the data collected for this review, the working group and independent
subject matter experts determined that there are Sx key issues rdated to the administration and
goplication of the USFSPA. The Six issues are—

Trestment of VA disability compensation

Termination of payments upon remarriage of former spouse

Grant of benefits to 20/20/15 spouses as well as 20/20/20 spouses
Cdculation of benefits based on time of divorce rather than time of retirement
The"10-year Rule" for direct payment of retired pay dlocations

SBP issues—

— Termination of SBP benefitsif remarried before age 55

— Award of SBP benefits to more than one spouse

— Direct payment of SBP premiums by former spouses

— 1-year "deemed dection” rule

In addition, there are a number of other important USFSPA issues. These issuesinclude—

Statute of limitation for the divison of retired pay

Voluntary Separation Incentive (VSl)/Specia Separation Benefit (SSB) "early out”
programs

"Forced" retirement

Limitations on divison of retired pay

Elimination of jurisdictiond rule

Retroactive awards of VA disability determinations

Differing definitions of digposable retired pay for pre- and post-1991 decrees
Specific formulas for divison of retirement benefits

COLAsfor dollar-specific awvards

Lack of information regarding the USFSPA for judges and attorneys
Removd of bar on opening pre-McCarty cases and reopening of fina orders.

A discussion of these issues follows. The discussion of the six key issues includes a description
of pogtions held by stakeholders (i.e, former spouse organizations,*® member and former member

138 Attempts were made to get positions from the National Organization for Women (NOW)—an organization that provided
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organizations, the ABA and State Bars,™* and governmentd organizations'°) and specific organizations
(e.0., American Retirees Association, Ex-Partners Of Servicemen/Women for Equdity). The discussion
of "other issues' is generdly presented by type of stakeholder.  Stakeholder matrices, presenting
positions on the Sx key issues, are included in Appendix |.

Treatment of VA Disability Compensation

From the stlandpoint of the organizations that represent current and former military members, the
treetment of VA disability compensation in the context of divorce is the most important USFSPA-
related issue.  The USFSPA excludes from “retired pay” amounts waived in favor of VA disgbility
compensation. These waivers reduce the former spouse’ s marital share or percentage of the member’s
retired pay. For example, if a member receives a disability rating of 10 percent, the payment from
retired pay to the former spouseis reduced by the dollar amount associated with the 10 percent rating.

Postions of Organizations Representing Former Spouses.  Former spouse organizations
generdly believe that members can easly obtain VA disability ratings and that they regularly abuse this
provison, thereby preventing former spouses from receiving their far share of retired pay. For
example, the Ex-Partners of Servicemen/Women for Equdity (EX-POSE) postion is that an
investigation should be initiated to determine how the VA defines service-connected disabilities, and that
disability pay should be awarded without reducing retired pay.** The Committee for Justice and
Equdity for the Military Wife views the treetment of VA disability compensation as a "tax" on ex-
spouses.*” Further, former spouse organizations seek to amend the USFSPA to enable courts to make
VA disability compensation marital property thet is subject to divison.

Postions of Organizations Representing Members and Former Members. Member and former
member organizations bedieve that dividing disability compensation would defeat the purpose for
awarding the payments. Because disability compensation is intended to benefit the member done,
payments for a disability should be considered the member’s separate property. They seek an explicit
prohibition againgt any divison of VA disability compensation.

Additionaly, member and former member organizations note that many State courts award
permanent dimony to the former spouse to circumvent the non-divighility rule goplicable to disability
pay. For example, some State courts avard permanent dimony in an amount equa to the amount of

USFSPA testimony before the House Military Personnel and Compensation Subcommittee on April 4, 1990—and the
Congressional Caucus for Women's Issues. Neither chose to provide comments.
139 State Bar associations that responded to the DoD information request included Arizona, Connecticut, Florida, Hawaii,
Maryland, Michigan, Mississippi, Nebraska, Nevada, North Carolina, South Carolina, Utah, Vermont, and Virginia. The
Louisianaresponseis not included because it represented the views of one individual and was never formally endorsed by the
Louisiana State Bar Association.
0 DoD was unable to obtain comments from the Commissioned Corps of the U.S. Public Health Service.
141 EX-POSE prepared statement for the August 5, 1998, House Veterans Affairs Committee oversight hearing on the
garnishment of benefits paid to veterans for child support and other court-ordered family obligations.
142 Committee for Justice and Equality for the Military Wife prepared statement (and accompanying articles) for the August 5,
1998, House Veterans Affairs Committee oversight hearing.
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retired pay that would otherwise be payable if the member had not received disability compensation.
Some organizations have expressed concern that State courts use other methods to circumvent the
prohibition againg dividing disability compensation. As a consequence, some member and former
member organizations want an amendment to the USFSPA that would nullify any court-ordered award
of dimony that is determined to be “a payment in lieu of apayment of retired pay as marita property.”*
Member and former member organizations would like Congress to retain the status of VA disability
compensation as non-divisible and nor+assignable under 38 U.S.C 85301.

Numerous member and former member organizations have stated that disability pay should not
be subject to divison during a divorce and that the USFSPA's protection of disability pay is
ineffective* These organizationsinclude, but are not limited to the following—

Air Force Sergeant's Association

American Retirees Association

Disabled American Veterans

Heet Reserve Association

Korean War Veterans Association

Military Order of Purple Heart

Nationa Association for Uniformed Services
Nationd Military and Veterans Alliance
Nava Reserve Association

Navy Enlisted Reserve Association

Non Commissioned Officers Association of United States of America
The American Legion

The Retired Enlisted Association

The Retired Officers Association

Veterans of Foreign Wars.

Women In Search of Equity for Military in Divorce (WISE), an organization that describes itsdlf
as"...anonprofit dl volunteer association advocating equity for military membersin divorce," states that
VA disability compensation should be the"...sole property of the military member."*

Postions of Bar Associations. The ABA and most of the State Bars responding to a DoD
information request have expressed concerns about the current law governing VA disability
compensation.  For example, the ABA urges Congress to amend the Federal law governing the
gpplication of VA disability compensation to prohibit members from waiving any portion of digposable
retired pay that has been awarded to a former spouse as separate property.

Pogtions of Governmentd Organizations. Many governmentd organizations have not

3The Retired Officers Association (TROA) response to the Federal Register request.
144 Although not a member or former member organization, the National Military Family Association (NMFA) also supports not
dividing disability pay during adivorce (per response to the Federal Register request).
15 \WISE prepared statement for the August 5, 1998, House Veterans Affairs Committee oversight hearing.
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addressed the treatment of VA disability compensation or any other USFSPA-related issue. However,
NOAA has expressed views on the topic. According to NOAA, the USFSPA provisions governing
disability compensation should not be changed because other laws dlow disability compensation to be
divided via garnishment.**

As discussed above, Rep. Stump has introduced House bill H.R. 72—the Uniformed Services
Former Spouses Equity Act of 1999. Section 5 dtates that disability pay should not be treated as

disposable retired pay. (See Appendix G).

Termination of Payments Upon Remarriage of Former Spouse

There is no requirement that distributions of retired pay to a former spouse terminate if the
former spouse remarries.

Positions of Organizations Representing Former Spouses. Former spouse organi zations oppose
attempts to terminate payments upon remarriage. According to EX-POSE,

Frequent moves, difficult living conditions and long separations are
often apart of military life. The unemployment rate for military
goousesis three times that of civilian spouses. Meaningful
employment is more difficult because of frequent moves and often
the military retirement benefit is the only asset accrued during a
marriage. Knowing that this retirement benefit will one day be
available makes the hardships easier to endure.”

A dmilar view is shared by the Committee for Justice and Equdity for the Military Wife. According to
this organization, terminating payment upon remarriage would "...mandate that a federa law override
date domestic-relations laws in order to discriminate againd. .. military wives*

Pogtions of Bar Associations. The postion of the ABA and State Bars that addressed this
issue is that payments to former spouses should not terminate upon remarriage®  In support, they
advance rationaes such as the following—

The proposed amendment would “diminate the status of military retired benefits as property,
which would pre-empt the law of every State in the union and impair State laws regarding
property divison.”**

148 | nformation obtained during a meeting with NOAA officials.
147 EX -POSE response to the Federal Register request.
148 Committee for Justice and Equality for the Military Wife prepared statement (and accompanying articles) for the August 5,

1998, House Veterans Affairs Committee oversight hearing.

149 ABA response to a DoD information request, pp. 7-9.
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In al 50 states, property alocated pursuant to a divorce decree remains the property of the
former spouse to whom the alocation is made.

The proposd serves no Federd interest inasmuch as it would make the treatment of retired pay
vadly different from the trestment of virtualy dl other types of retirement payments.

The ABA has adopted resolutions to the effect that al deferred compensation attributable to
Federad employment should be subject to a permanent alocation.

Members, former members, and the organizations that represent them have argued for equa
treatment with other categories of retirement benefits in court cases, including the taxation of
retired pay on the bass that military retired pay condtitutes deferred compensation like other
categories of retirement benefits.™

No compelling reason judtifies tresting military retired pay differently from alocations of retired
pay under substantialy dl other retirement systems.™*

Former spouses negotiated their property settlementsin good faith based on the assumption that
the dlocation of retired pay would not stop if he or she remarried. If paymernts are stopped
because of remarriage, the assat distribution negotiated would no longer be equitable.

No other category of property alocated to aformer spouse is forfeited on remarriage.

Former spouses endured military life in much the same way as the member and thus should not
lose this right when remarrying. In most cases, because of the rigors of military life, the former
spouse has been unable to progress in his or her career or professon and thus faces post-
dissolution life with less opportunity to prosper economicaly.

Even dimony does not automaticaly terminate in al States soldy due to the former gpouse’'s
remarriage.

Former spouses who do not satisfy the 20/20/20 requirements for commissary and exchange
privileges can receive only an dlocation of retired pay.

If the proposa were enacted, Congress would send a negative message regarding its view of
the value of the marital contributions of former, current, and future spouses of military members.

In Barker v. Kansas, 503 U.S. 594 (1992), the United States Supreme Court determined, with the support of members and
member organizations, that retired pay constitutes “deferred compensation” and thus cannot be taxed any differently by the
States than other categories of retired pay, including retired pay received by former Government employees. Thus, the Supreme
Court held that members' retired pay should be treated the same for income tax purposes as Federal and State retired pay. The
USFSPA makes it absolutely clear that States may treat “ disposable retired pay” as “property” subject to division in connection
with divorce.

152 Note that, under the Organization Retirement and Disability System (ORDS), FERS Specia and FS, a survivor benefit may be
terminated upon the remarriage of aformer spouse.
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Thisissue is best dedt with by the State courts. The USFSPA alows State courts to award or
not award military retired pay consgstent with that State’s law. State courts should have the
same discretion with regard to the effect of remarriage.

Pogitions of Organizations Representing Members and Former Members. Member and former
member organizations take the postion that the USFSPA should be amended to require termination of
an dlocation of retired pay if the former spouse remarries. In so doing, they point to the provisions of
the Centra Intdligence Agency Retirement Act (CIARA), Foreign Service Retirement and Disability
System (FSRDS), and the Foreign Service Pension System (FSPS), which provide for the termination
of benefits upon remarriage. In addition, the FHeet Reserve Association notes that VA Dependents
Indemnity Compensation (DIC) terminates benefits upon remarriage™ In support of this pogtion,
member and former member organizations argue that military service involves many of the same
chdlenges, hardships, and sacrifices as service with the CIA and FS and that, as a result, the USFSPA
should pardld the remarriage provisions contained in the cited systems. These same stakeholders make
the following arguments for termination of an alocation of retired pay upon remarriage—

The dlocation of retired pay to a former spouse is actudly intended as support and, thus,
remarriage of the former spouse should be viewed as abrogating both the former spouse’s
financid need and the former member’ s support obligation.

The rule that remarriage before a certain age disdlows the former spouse’s right to certain
Federd benefits should aso gpply to dlocations of retired pay.

Treatment of retired pay as property merely enables former spouses to receive an award of
adimony in the few gates that did not otherwise authorize such awards.

The anecdota evidence indicates there are occasona instances of multiple military marriages
and divorces by a former spouse in which the former spouse receives an alocation of retired
pay from each member.

The sacrifices made by members in performing military service outweigh those of their former
SpOouSES.

153 Fleet Reserve Association response to a DoD information request.
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Postions of Governmenta Organizations. According to NOAA, in most circumstances, it is
difficult to "rationdize" continued payments after the remarriage of aformer spouse. However, in cases
where a former spouse supported a member/former member during the duration of his or her career,
continued payments after remarriage may be appropriate.™

Grant of Benefitsto 20/20/15 Spouses As Well As 20/20/20 Spouses

Currently, 20/20/15 spouses are digible for only limited benefits (other than alocations of
retired pay) under the USFSPA. One year of trangtionad medicd carein civilian and military facilities—
but not commissary or exchange privileges—is available to an unremarried former spouse of a member
or former member if the following three requirements are satisfied—

The former spouse was married to the member for at least 20 years.

The member performed at least 20 years of creditable sarvice in determining digibility for
retired pay.

The marriage overlapped at least 15 years of the 20 years of creditable service™

The former spouse has the option to participate in a group insurance plan for one additiond year. If the
divorce occurred before April 1, 1985, the duraion of digibility for medicd care is unlimited.™ In
addition, under the DoD Directive gpplicable to commissaries, a dependent child who resides with the
former gpouse is generdly indigible to use the commissary. Provided the child is dependent on the
member for more than 50 percent of his or her support, the child remains digible to use military
exchanges regardless of place of residence.

According to the Defense Manpower Data Center, as of September 1999, there were
goproximately 31,000 unremarried 20/20/20 former spouses of members of the uniformed services
(including NOAA and the Commissioned Corps of the U.S. Public Hedth Service). The data dso
indicate that there are approximately 2,200 unremarried 20/20/15 former spouses who were divorced
from members of the uniformed services after the 1985 changes in medica care provisons. Further,
there are approximately 3,200 unremarried 20/20/15 former spouses who were divorced before the
1985 changesin medical care provisons.™

Positions of Organizations Representing Former Spouses. Former spouse organi zations suggest
that a change is needed for former spouses who do not meet the 20/20/20 criteria. For example, EX-

> |nformation obtained during a meeting with NOAA officials.
%810 U.5.C.81072(2)(G).
1% 10 u.sC.81086a

7 Defense Manpower Data Center information (as of September 1999).
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POSE states that 20/20/15 spouses should be digible for exchange and commissary privileges™®
Although the Committee for Justice and Equdity for the Military Wife has not specificaly addressed the
issue of granting medical, commissary, and exchange benefits to 20/20/15 spouses, it has taken the
position that former spouses should receive a”...prorated share of the commonly earned pension after
10 years of service."

Postions of Organizations Representing Members and Former Members. With the exception
of the Fleet Reserve Association, which does not support granting 20/20/20 type benefits to 20/20/15
spouses, dl the other member organizations that addressed this issue in the August 5, 1998, House
hearing and via DoD's Federal Register request support the consideration of extending benefits to
20/20/15 spouses.™™® The WISE podtion is that former spouses of 15-20 year marriages should be
entitled to commissary and exchange benefits, but not medica benefits™™

Pogtions of Bar Associations. The ABA and the State Bars that addressed this issue believe
that 20/20/15 spouses should be granted the same benefits that 20/20/20 spouses enjoy.'* The ABA
dates that, "At least where dl service was performed during the marriage, extend the same medical,
exchange and commissary benefits to former spouses of members that would be enjoyed by members,
and the current spouses of members, who have taken...'early outs” (i.e., more than 15 years of service,
but less than 20 years of service).

Pogtions of Governmentd Organizations. The NOAA position is that 20/20/15 spouses should
not be entitled to the same benefits as 20/20/20 spouses. In other words, the current USFSPA
provisions should not be changed.'®

Calculation of Benefits Based on Time of Divor ce Rather Than Time of Retirement

According to the ABA, with respect to divorces involving military members, "The near-universal
consensus of the State courts is to establish the spousal share of pension assets under the 'time rule
through which each spouse recaeives half of the percentage created by taking the number of months of
marriage during service as a numerator, and the total number of months served as a denominator.”
Under this modd, benefits are caculated at the time of retirement rather than at the time of divorce.
This issue is contentious in that former spouses want to maintain the status quo, while members and
former members believe that caculating awards of retired pay to former spouses based on rank and
years of service at the time of divorce would be more equitable.

158 EX -POSE response to the Federal Register request.
159 Committee for Justice and Equality for the Military Wife prepared statement (and accompanying articles) for the August 5,
1998, House Veterans Affairs Committee oversight hearing.
1% sources include the Fleet Reserve Association response to information request, member organization prepared statements for
the August 5, 1998, House Veterans Affairs Committee oversight hearing, and member organization responses to the Federal
Register request.
181 \W| SE response to the Federal Register request.
162 ABA and State Bar responses to DoD information requests.
Information obtained during a meeting with NOAA officials.
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Pogtions of Former Spouses and Organizations Representing Former Spouses.  Some former
spouses wrote letters or sent emails sating that they favor the method presently used by a mgority of
the State courts—which takes into account post-divorce increases in rank and years of service of the
member. Reasons cited include "equity” and "fairness' in that the member would not have atained his
or her find rank and years of service but for the contributions made by the former spouse during the
marriage. Another reason is that, when rank and years of creditable service are used, the denominator
of the maritd fraction is the member's totd years of creditable service rather than just his or her years of
creditable service a the date of divorce, thus reducing the share of the former spouse. Former spouses
aso asserted that, Snce they must wait until the member retires before they will receive any payments,
they should be compensated for this delay as amatter of fairness.

However, this view is not shared by al former soouse organizations. For example, the EX-
POSE position isthat it should be l&ft to the discretion of State courts to decide when benefits should be
cdculated.™

Postions of Organizations Representing Members and Former Members. Member and former
member organizations urge dmost unanimoudy that, as marital property, retired pay should be adlocated
based on the member's rank and years of military service at the time of divorce. Arguments in support
of this pogtion indude the following—

Granting the former spouse a percentage of retired pay based on the member's rank and years
of service a the time of retirement rather than at divorce "impermissibly invades' the member's

separate property.

Dividing retired pay based on rank and longevity a the time of retirement provides former
gpoouses a "windfdl" in that they benefit from a portion of the member’s military career to which
they did not contribute.

Principles of equitable community and property law require termination of a spouse's interest in
marital property at the time the marriage is terminated.

According to WISE, "It is difficult to comprehend why a former spouse should be entitled to
anything earned by the member after the date of divorce, when these increases should no longer be
consdered marital property."®

Positions of Bar Associations. According to private practitioners, amgjority of State courts do
award post-divorce increases in rank and years of service when making awards of military retired pay
as marita property. In many cases, the former spouse is awarded a fractiona share of the member’s
retired pay. The numeraor of the fraction is the number of months of marriage during the member's

184 EX -POSE response to the Federal Register request.
185 \W| SE response to the Federal Register request.
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military service and the denominator is the total number of months served by the member. When this
formulais used, pogt-divorce increases in rank and longevity are taken into account. The ABA supports
this method of divison of retired pay. Furthermore, the ABA notes the proposa advanced by members
should be rgected "...for several legal and public policy reasons™® Mogt responding State Bar
Associations support the ABA position.

Postions of Governmental Organizations. Representatives of the Coast Guard legal community
and NOAA sated that the caculation of benefits should be based on a member's status at the time of
divorce. Thispostion iscondstent with provisonsin H.R. 72.

The“10-year Rule' for Direct Payment of Retired Pay Allocations

Under current law, former spouses are digible for direct payment, through DFAS, of ther
allocable share of retired pay only if the member and former spouse were married for 10 or more years
during which the member completed 10 or more years of creditable service. In dl other cases, the
member is respongble for paying the former spouse directly for his or her share of retired pay. Not
surprisingly, this provison of the USFSPA often causes serious problems for both former members and
former spouses.

Positions of Former Spouses and Organizations Representing Former Spouses.  Some former
spouses, who have expressed positions via letters and e mail messages, date that the redtrictions on
direct payment contained in the USFSPA caused them to not receive their alocated share of retired
pay. In these cases, former spouses resorted to expensive, time-consuming court proceedings to
compd payment. This gpproach is even more difficult when the litigants resde in different jurisdictions
and is virtualy impossible in cases where the former member or former spouse resides in a foreign
country. EX-POSE, on the other hand, "...agrees with the current digibility definition of the
USFSPA..."¥

Pogtions of Organizations Representing Members and Former Members.  In prepared
statements submitted at the August 8, 1998, House Veterans Affairs Committee hearing, responsesto
the DoD Federal Register request, and follow-on requests for additiond information, member
organizations such as ARA, FRA, NMVA, NCOA, TREA, and TROA expressed support for the
current 10-year minimum requirement of marriage concurrent with military service to qudify for direct
payments by DFAS.

Pogitions of Bar Associations. According to the ABA, the 10-year rule is sometimes mistakenly
interpreted by practitioners to congtitute a bar to any dlocation of retired pay to a former spouse. In
turn, this mistaken interpretation results in incorrect legd advice to former spouses that results in no
alocation of retired pay being requested. The ABA recommended abolishing this requirement for direct

166 ABA response to a DoD information request, pp. 10-11.
187 EX -POSE response to the Federal Register request.



payment.*® Furthermore, for amilar reasons, most of the State Bars that provided a position on this
topic were overwhelmingly in favor of deeting this requirement.

Federal Income Tax Compliance Concerns. In cases where the 10-year minimum marriage
requirement is not satisfied, because the former member receives the full amount of his or her retired
pay, al of the pay is subject to income tax withholding. Moreover, DFAS reports al payments as
income to the former member on IRS Form 1099-R. The former member must therefore report the
yearly gross amount of retired pay as income on his or her Federd income tax return. No provison of
the Internal Revenue Code entitles the former member to deduct any portion of the retired pay paid to
the former spouse® As a reault, al parties would benefit from the reped of the 10-year minimum
marriage requirement by receiving separate Federal income tax reporting documents.

Based on discussions with private practitioners, DoD learned that some former members and
their former spouses agree that the former member will deduct, as"dimony,” the gross amount of retired
pay alocated and pad by the retired member, rather than by DFAS, to the former spouse. This
requires the former member to identify the former spouse by name and Socia Security number an the
former member’s Federa income tax return. In turn, the former spouse declares the payments received
as "dimony" and reports them as income. This gpproach subjects the former member and, potentidly,
the former oouse, to Sgnificant tax pendties, because the payments do not quaify as deductible
aimony under the Internd Revenue Code.

SBP Issues

All categories of individuds and organizations raised severa issues related to the SBP
provisions of the USFSPA.

Termination of SBP Benfits If Remarried Before Age 55. Under current law, aformer spouse
who remarries before attaining age 55 loses entitlement to SBP coverage based on the former marriage.

Positions of Organizations Representing Members and Former Members. Member and
former member organizations, such as the Air Force Sergeant's Association and the Fleet Reserve
Asociation, generdly urge retention of the requirement that SBP payments terminate on remarriage of
the former spouse. They note that provisons of the Civil Service Retirement System (CSRS)/FERS,
FS, Tier | Rallroad Retirement, and certain elements of the CIA retirement systems require termination
of survivor benefits upon remarriage.

Positions of Bar Associations. The ABA recommends the dimination of the "termination upon

168ABA response to a DoD information request, p. 5.

169 Only payments that qualify as "alimony" qualify for deduction—as an adjustment to grossincome. Allocations of retired pay
are not structured as "alimony" and thus constitute nondeductible "personal” expenses. Internal Revenue Code sections 62, 71,
and 215, respectively.
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remarriage provison” generaly on the basis that the SBP is maritd property which, when awarded a
divorce, should remain in place™

Allocation of SBP Benefits Among More Than One Spouse / Direct Payment of SBP Premiums
by Former Spouses. Under current law, a member can designate only one SBP beneficiary.
Additionaly, a former spouse can be awarded less than 50 percent of the member’s net disposable
retired pay but a the member's desth, receive "full" SBP benefits. A former member who has been
divorced and remarried cannot eect any level of SBP coverage for the current spouse if SBPisin effect
for the former spouse.

According to the ABA, "[c]urrently, the SBP premium is taken 'off the top' of disposable retired
pay in dl cases, with the net effect that both parties effectively ‘pay’ for a portion of the SBP benefit, in
accordance with the parties respective shares of the retirement benefits™"

Positions of Organizations Representing Former Soouses. Former spouse organizations
have smilar views on the divighility issue. For example, EX-POSE, states that SBP should be the sole
property of the former spouse, if she or he was the recipient at the time of divorce. However, SBP
benefits could transfer to the new spouse if the former spouse dies™ The EX-POSE podtionissmilar
to the one held by the Committee for Justice and Equdity for the Military Wife. According to this
organization, a"mandatory assgnment of the survivor's annuity” should be made to former spouses.'”

Positions of Organizations Representing Members and Former Members. Member and
former member organizations have varying postions on the SBP divighility issue. Organizations such as
the ARA, NMVA, NCOA, and TREA bdieve that SBP provisions"...deprive the military member of
the means to protect a subsequent spouse/family.™* FRA, on the other hand, has no objection to
divisibility to more than one spouse "...if voluntarily made by the member or if the former spous(s)
pays premiums, or is awarded SBP coverage in lieu of direct or partid payments awarded by the
court."” WISE believes that Congress should address and ensure that subsequent spouses receive the
same protections afforded the first spouse.*”

Positions of Bar Associations. The ABA and mogt responding Sate Bars generdly favor
prorated coverage for multiple beneficiaries or, in the dterndtive, separate SBP coverage for multiple
spouses.””” The ABA and many State Bars aso support direct premium payment by former spouses.

170ABA response to a DoD information request, p. 14.

"L ABA response to DoD information request, p. 15.

EX-POSE response to the Federal Register request.

13 Committee for Justice and Equality for the Military Wife prepared statement (and accompanying articles) for the August 5,
1998, House Veterans' Affairs Committee oversight hearing.

4 ARA, NMVA, NCOA, and TREA responses to the Federal Register request.

> FRA response to a DoD information request.

IS prepared statement for the August 5, 1998, House Veterans Affairs Committee oversight hearing and response to the

Federal Register request.
177

172

ABA response to a DoD information request, p. 15.
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Positions of Governmental Organizations. NOAA officias state that SBP benefits should
not be dlocated to more than one spouse. The spouse receiving the benefits should be the current
spouse—rather than a former spouse. In addition, NOAA officias state that, as long as it does not
result in members paying the codts, the organization does not object to former spouses paying SBP
premiums'™

1-year “Deemed Election” Rule. If amember who is required to make an SBP eection falls or
refuses to do so, the member is “deemed”’ to have made the dection if DFAS receives both a written
request from the former spouse and a copy of the court order.” The former spouse (beneficiary) must
make this deemed eection request within 1-year of the date of the court order or filing of an
agreement.™ This 1-year limit isjurisdictiond. If the deemed dection isnot filed in atimey manner, the
beneficiary loses dl SBP benefits.

Positions of Bar Associations. The ABA and severd responding State Bars”® recommend
deletion of the 1-year deemed election requirement. Fird, it is viewed as a potentid basis for a
malpractice suit because some attorneys are not aware of the 1-year limitation. Second, many
practitioners, as well as unrepresented parties to a dissolution, have remarked that it takes longer than
one year to determine the gpplicable rules and file the deemed dection.

Positions of Governmental Organizations. According to NOAA officids, because former
pouses may retain atorneys to provide lega advice, it is unnecessary to the change the lyear
provison.*®

The DoD Joint SBP board has recognized that the 1-year period for deemed eections as an
area for possible further legidation. The board dso sees, as an area for possible future legidation,
limiting the time period avallable or a former spouse to pursue modification to a divorce decree. At
present, this can occur many years after the date of the origina decree--which can result in coverage
being shifted from a current spouse to a former spouse - even after a member's death. (See
Comptroller General opinion B247508. September 2, 1992 and B2407508.2, June 14, 1993.)
Board representatives are looking for some findity to the period in which a former spouse may pursue
SBP through court- ordered modification .

178 | nformation obtained during a meeting with NOAA officials.

17910 U.S.C.81450(7)(3)(A).
180 10 U.S.C.81450(f)(3)(C).
181 Notably, the Arizona, Florida, Michigan, North Caroling, and Virginia State Bars.

Information obtained during a meeting with NOAA officials.
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Other USFSPA-related | ssues

DoD has identified additiona issues which, athough less frequently cited by stakeholders,
clearly should be addressed. These issues and, where available, stakeholder positions are presented
below.

Satute of Limitation for the Divison of Retired Pay

The USFSPA does not impose a statute of limitation on the division of retired pay. Member
and former member organizations generdly believe the USFSPA should be amended to impose a
datute of limitation (most support a 2year period of limitations), after which a former spouse cannot
seek divison of military retired pay. Former Spouses argue againg any statute of limitation.

TheVS/SSB "Ealy Out" Programs

The VSl program provides a variable-length annuity to members separating from active duty
and afiliating with the Reserve Components'™® Another program, known as Specid Separation Benefit
(SSB), provides enhanced separation pay benefits for members agreeing to terminate al connections
with the armed forces.™® In 1993, Congress enacted athird voluntary separation incentive program that
authorized early retirement benefits for members with at least 15 but fewer than 20 years of creditable,
active-duty, service™® All three voluntary separation programs have been extended by subsequent
legidation.

Severd State courts have awarded former spouses an interest in these voluntary separation
programs based on the member's years of creditable service and years of marriage during such service.
However, the USFSPA contains no provison which addresses the divishility of such payments.
Moreover, there is no mechanism for the enforcement of or direct payment to the former spouse of
alocations made under the VSI/SSB programs. DFAS honors orders that divide the retired pay of
members who retire early. As a practica matter, even if the law is amended to dlow DFAS to make
direct payment of VSI/SSB, snce SSB is paid in the form of a angle lump sum, DFAS will be able to
make payment only if it has notice of the award prior to issuing the payment.

Another concern gpplicable to these programs is that the voluntary, early separation of the
member makes it impossible for the former spouse to achieve the 20/20/20 status required to be eigible
for health care benefits and commissary and exchange privileges.

18310 U.S.C.§1175; Public Law 102190, Div. A, Title VI, section 662, 105 Stat. 1396-98 (1991).
184 10 U.S.C.8811744, 1175; Public Law 102-190, Div. A, Title VI, section 661, 105 Stat. 1394-95 (1991).

185 National Defense Authorization Act for Fiscal Year 1993, Public Law 102-484, 190, Title X, section 1061(a)(7), 105 Stat.
1290, 1472—73 (1991); National Defense Authorization Act for Fiscal Year 1994, 84403, 106 Stat. 2315, 270204 (1992).
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Former spouse organizations, the ABA, and some State Bars that provided submissions
recommend the USFSPA be amended to recognize payments made under these voluntary separation
programs as marital property subject to divison and provide for the direct payment thereof to former
goouses. The ABA dso recommends that "at least where dl service was performed during the
marriage, the same medical, exchange and commissary benefits should be provided to former spouses
of members that would be enjoyed by members who have taken VSl or SSB, and their current
Spouses..."*

"Forced" Retirement

Nothing in the USFSPA dlows a State court to order a member to apply for retirement or to
retire & a particular time in order to initiate paymentsto aformer spouse. In fact, the USFSPA contains
an express prohibition againgt such action by State courts.®” Congress and DoD believe that such
actions would be contrary to the best interests of the United States and that control of service members
mus remain with the Federal Government.”®® Nevertheless, State courts have, in some instances,
required a member who chooses to remain in military service to make payments directly to the former
gpouse in an amount equa to what the former spouse would receive if the member retired when firgt
digible

Limitations on Divison of Retired Pay

The USFSPA contains a provison that addresses payment of child support and aimony,
"subject to the limitations of this section,” from a member's retired pay.*®* The USFSPA dso states that
"'no more than 50 percent of the member’ s disposable retired pay may be used to satisfy dl court orders
which divide the member’s pay as property.™* The provison pertaining to child support and dimony
was enacted to clarify the redtriction in present law that total payments of retired pay pursuant to court
orders and other lega processes (such as garnishment) not exceed 65 percent of disposable retired
pay.” In essence, this provison dlows DFAS to make direct payment of up to 65 percent of te
member’s disposable retired pay (as opposed to 50 percent for property distributions) to a former

186 ABA response to a DoD information request.
187

See 10 U.S.C.81408(c)(3).
188
See, e.g., Hearings Before the Subcommittee on Manpower and Personnel of the Senate Committee on Armed Services, 97th

Congress, 2d Session, pp. 132-33 (1982); Hearing before the Military Personnel and Compensation Subcommittee of the
Committee on Armed Services, House of Representatives, 101st Congress, 2d Session, pp. 241, 242-43, 247-48; and, Senate

Report 97-502 (Committee on Armed Services), p. 17, accompanying S. 1814, 97th Congress, 2d Session (1982).
189
See, e.g., 10 U.S.C. §8 1408(d), 1408(d)(5). The purpose of this provision was to clarify the authority of State courts to

enforce certain court orders in connection with the payment of retired pay. See, also, House Conference Report 98—-1080, p.301,
accompanying H.R. 5167, 98th Congress, 2d Session (1984).
190

See 10 U.S.C.81408(e)(1).

191
See House Report (Committee on Armed Services) 101-665, pp. 280, 529, accompanying H.R. 4739, 101st Congress, 2d

Session (1990).
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spouse to satisfy current support obligations and arrearages.™® The ABA recommends amending this
65 percent limitation to include enforcement of property award arrearages.”

Eliminaion of Jurigdictiond Rule

Under current law, specid jurisdictiona requirements must be satisfied to obtain an enforcesble
order for divison of retired pay as maritd property.** These jurisdictiona requirements are gpplicable
to both current members and retirees. The legidative history indicates that Congress established these
jurisdictiond requirements because of a concern that spouses might engage in "forum shopping” for a
court most favorable to their position.™ All 50 states now divide military retired pay. The ABA notes
that the jurisdictiond rules of the USFSPA have created injustices in a sgnificant number of cases as
opposad to preventing injudtice as initidly contemplated.”® The ABA maintains that dl State courts
have jurisdictiond laws to prevent the injustices and abuses contemplated by Congress at the time of
enactment of the USFSPA.

Retroactive Awards of VA Disahility Determinations

VA disability determinations can be made retroactively. In many cases, when VA makes this
determination, the former spouse has dready received payments of disposable retired pay. In these
cases, because of the "deductibility” of VA disability from disposable retired pay, DFAS must collect
from the former spouses what were, a the time, proper payments, but which have become
"overpayments.” Severd State Bar Associations recommended amending the USFSPA to provide that
these retroactive recoupments not be made.

Differing Definitions of "Disposable Retired Pay" for Pre- and Post-1991 Decrees

Prior to 1991, Federd income tax was deducted from totd retired pay to caculate "disposable
retired pay" subject to divison as marital property. For pre-1991 distributions of retired pay as marita
property, the deduction of Federd income tax generdly worked in favor of the member—even where
the State court ordered an equa divison of the retired pay—due to the effect of tax withholding.
Indeed, in amending the USFSPA in 1990, Congress noted the purpose of the amendment was to
rectify an "unfairness, in part because of interpretations of the Internd Revenue Code™’ However,
when Congress amended the method of deducting Federal income tax from retired pay, the change was
not made retroactive. Rather, it was made applicable only to decrees entered after the date of the
amendment.

19210 U.S.C.8§1408(d)(5).
193 ABA response to a DoD information request, p. 18.

194
10 U.S.C.§1408(c)(4).

1% See Senate Report 97-502, supra, at pp. 8-9. See also Senate Report 97-330, supra, at p. 167.
196
ABA response to a DoD information request, p. 7.
197
See House Report (Committee on Armed Services) 101-665, pp. 279-280, on H.R. 4739, 101st Congress, 2d Session (1990).
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Specific Formulas for Divison of Retirement Benefits

The USFSPA presently requires that an award of retired pay as property be expressed in a
dollar amount or as a percentage of disposable retired pay. However, in cases where the divorce is
effective prior to the member’s digibility to recelve retired pay, the exact dollar amount or percentage
cannot be determined until the member retires. Some responding State Bars recommended using
formulasin dividing retirement benefits

COLASsfor Dallar-Specific Awards

The applicable Federd Regulation, 32 C.F.R. 63.6(h), provides for COLAs only when the
award is expressed as a percentage of disposable retired pay. No provison in the USFSPA
gpecificdly permits COLASs for dollar amount awards. Severa submissions stated that the USFSPA
should be amended to add COLASsto dollar dlocations. For example, the ABA notesin its submisson
that "there is redlly no good reason for this policy,” and that DFAS should be directed to apply COLAS
to specific dollar awvards.*® If the UFSPA were amended to specificaly dlow COLAS for dollar
amount awards, DFAS estimates that it would cost approximately $1 million to modify the retired pay
system to accommodate the change.

Lack of Information Regarding the Act for Judges and Attorneys

Representatives of service legd communities and State Bars uniformly stated that more
information regarding the USFSPA and the method by which its provisions are gpplied should be made
available to judges and atorneys because lack of knowledge and confusion about the USFSPA is
commonplace. Therefore, as discussed above, DFAS rgects, as legdly insufficient, an unacceptably
high percentage of court orders.

Various stakeholders stated that DoD’s published guidance on the USFSPA is inadequate.
Additiondly, representatives of service legd communities, the ABA, and State Bars identified a need for
aguidebook containing forms or "modd language” for court orders.

Remova of Bar on Opening Pre-McCarty Cases and Reopening of Fina Orders

Letters and e mail messages from former spouses who are barred from seeking alocations of
retired pay because of the effective date provisions of the USFSPA recommended amendments that
would provide them with a remedy. Specificaly, they requested the USFSPA be amended to enable
former spouses whose divorce decrees were entered prior to the day before the June 26, 1981,
decison in McCarty to reopen their cases to seek an dlocation of retired pay. Thus, these former
goouses seek to make the USFSPA retroactive.  In generd, the bass for this podtion is that the
contributions of the former spouses to their respective military marriages, which ended in divorce prior
to McCarty, should be judged as being as vduable as the contributions of any other former military

198 ABA response to a DoD information request, p.18.
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spouse. Many former spouses who are barred from seeking an dlocation of retired pay Stated they
were nearly dedtitute. They believe that the member's retired pay, a portion of which they state they are
entitled to receive, condtitutes their only opportunity to climb out of poverty. They dso argue that if pre-
USFSPA courts believed retired pay was not divisble, a former spouse should not be economicaly
disadvantaged smply because the court did not divide the retired pay.



CONCLUSIONSAND RECOMMENDATIONS

Effectiveness of the USFSPA

When Congress passed the USFSPA, its principa goa was to “remove the effect of the
Supreme Court decison in McCarty v. McCarty.”** It did this “by permitting Federd, State, and
certain other courts, consstent with the appropriate laws, to once again consder military retired pay
when fixing the property rights of the parties to a divorce, dissolution, annulment, or legd separation.”®
In s0 doing, it recognized that “the whole subject of the domestic relation laws of husband and wife
belongs to the laws of the States and not to the laws of the United States.”

Congress intended the USFSPA to be a comprehensive gpproach to resolving the numerous
legd and economic issues gpplicable to the divison of military retired pay on divorce. While its
principal goa was to give States the power to decide matters related to the divison of military retired
pay, it aso recognized the unique nature of military retired pay and enacted safeguards amed at
protecting the rights and entitlements of service members.

The DoD's review confirmed that, in large measure, Congress gods have been redized.
However, as is the case with many laws designed to resolve complex issues and which, as a
consequence, are themselves complex, severa provisons of the USFSPA could be improved. When
condgdered as a whole, these improvements should be, to the maximum extent possible, fair to al

parties.

The objective of any legidative initiative with respect to the USFSPA should be to maintain
farness and reduce the costs and complexity of both the substantive and procedura aspects of
dlocating retired pay. Not dl of the initiatives discussed below can be implemented without DoD
incurring some cost. However, we believe that any additiona costs will be substantialy outweighed by
the improvements in fairness and efficiency for retirees and former spouses.

Provisions of the USFSPA, Related L aws, and Regulationsin Need of Change

Each of the provisons of the USFSPA, rdated laws, and regulations which DoD concluded
could be improved is discussed below.

1% Senate Report 97-502, p. 1.
% 1hid.
201 McCarty v. McCarty, 453 U.S. 210, 220 (1981). The Department of Defense agreed with this principle. See statement of Dr.
Lawrence J. Korb, Assistant Secretary of Defense for Manpower, Reserve Affairs, and Logistics, Senate Report 97-502, p. 1.
Among cther things, Dr. Korb urged Congress to amend the hill to compute payments as if the member could retire at the time of
divorce and to terminate payments upon the remarriage of the former spouse.
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Grant of Benefits to 20/20/15 Spouses. Under current law, only former spouses who qudify
under the 20/20/20 marriage rules receive commissary and exchange privileges and, with one exception,
permanent heath care. Former spouses who satisfy the 20/20/15 requirement receive only temporary
medica benefits (former spouses divorced before April 1, 1985, who satisfy certain other requirements
can receive hedth care for an indefinite period). On remarriage, the former spouse loses digihility for all
of these benefits. As of September 1999, there were approximately 2,200 unremarried 20/20/15
former spouses who were divorced from members of the uniformed services (including NOAA and the
Commissioned Corps of the U.S. Public Hedth Service) after the 1985 changes in medicad care
provisons*?

The dependent children of a member or former member do not qudify for commissary
privileges if they resde with the former spouse—even if they are dependent on the member or former
member for their support.*® Regardless of where they live, dependent children continue to be entitled to
use the exchange and MWR facilities if they are dependent on the member for more than 50 percent of
their support.®

Conclusons. The 20/20/20 digihility rule is too redrictive. However, the principle of the
20/20/20 requirement should be retained because members must serve a least 20 years to earn
bendfits, and it would be ingppropriate to extend benefits to former spouses who satisfy lesser criteria
DoD concluded that it may be appropriate for a former spouse who has at least a 15-year
marriage/service overlgp to be digible to qudify for these benefits by having time married after the
member’s retirement count toward satisfaction of the 20-year marriage/service overlap.  Allowing
congructive credit toward the marriage/service overlagp requirement, rather than smply applying a
20/20/15 test for al benefits, would retain the principle that only those former spouses who sty the
20/20/20 test should be digible for permanent benefits. This approach would dlow DoD to recognize
the contributions of spouses who were married for at least three-fourths of the member’s career, but
who fal to quaify for benefits under the current, redtrictive rules. DoD concluded that it may be
gopropriate to have every month of marriage after the member’s retirement count as one month
marriage/service overlap.

Recommendations. This measure would affect revenue. Although we have concluded thet it
may be appropriate for a former spouse who has at least a 15-year marriage/service overlap to be
eigible to qudify for medicd care, commissary, and exchange benefits by having time married after the
member’s retirement count toward satisfaction of the 20-year marriage/service overlap requirement,
further study is necessary to determine the cost of enacting such a program. Once we determine the
extent of these cogts, we will be able to make a recommendation and submit draft legidation if
appropriate. If we recommend implementation of such a proposal, we would envision that regardless of
the date of divorce, any former spouse who satisfies the new test should be digible to receive these

202 Defense Manpower Data Center information (as of September 1999).

"Armed Services Commissary Regulation," DoD Reg. 1330.17-R, para. 2-201.17 (April 87).
24 DoD Dir. 1330.9, "Military Exchanges," para. 1-201.7b, 2-201 (15 Dec 86).
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benefits prospectively. The change should not, however, give rise to clams for prior medica care or
other expenditures.

DoD recommends that children of members and former members who reside with the former
spouse, and with respect to whom the member or former member is entitled to clam the dependency
exemption under section 152 of the Interna Revenue Code, be digible to use the commissary. Such
eigibility would remain in effect until the earlier of the remarriage of the former spouse or the time at
which, under current law, such children would lose their digibility for the privileges if they resided in the
former member’ s household. DoD is currently studying thisissue in greater depth.

Cdculation of Benefits Based on Time of Divorce Rather Than Time of Retirement. The
USFSPA does not require courts to base an dlocation of retired pay on the member's rank and years
of creditable service at the time of divorce. Rather, by not specificdly addressing this issue, the
USFSPA by implication permits State courts to base the dlocation on post-divorce promotions and
years of sarvice. A member’s pay can increase in the following four ways after the divorce: (1)
promoation, (2) longevity, (3) COLA increases, and (4) targeted increases amed a digning military pay
with comparable civilian sector pay.

Conclusions. In private sector retirement plans, such as a 401(k) plan, the participant's vested
account balance or accrued benefit can be valued and divided at the time of separation or divorce. The
military retirement system, however, is unlike any private sector retirement plan. The member makes no
contribution to the plan, the member has no vested interest in the plan until he or she becomes digible to
retire, and, even after becoming digible to retire, the member can be divested of retired pay through
punitive action based on the member’s misconduct. Even after retiring, the member can be recdled to
active duty, can forfeit retired pay because of misconduct, and face certain post-retirement employment
redtrictions.

These unique features make it difficult for courts to vaue military retired pay a the time of
divorce or separation. As a result, State courts typically award a percentage of the member’s retired
pay as of the date the member retires. In essence, the State court treats the future promotions and
longevity pay increases earned by the member after the divorce as a marita asset. Thisis inconsistent
with the treatment of other maritd assets—only those assets that exigt a the time of divorce or
Separation are subject to divison. Assets that accrue subsequently are the sole property of the party
who earned them. Pogt-divorce promotions and longevity pay increases are to military retired pay
(which is a defined benefit plan) what post-divorce accruals and contributions are to private, defined
benefit and defined contribution plans.

Recommendation. Congress should amend the USFSPA to provide that dl awards of military
retired pay be based on the member’s rank and years of service at the time of divorce. This provison
should be exclusvely prospective. For example, if a future divorce occurs when the member isan O-4
(i.e, Mgor/Lieutenant Commander) with 14 years of creditable service, the award of military retired
pay must be based on that rank and time served. That the member retires as an O-6 (i.e,
Colone/Captain) with 24 years of service is irrdevant to the award of military retired pay as property.
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The pay increase atributable to the promotions and additiond time served should be viewed as the
member’s separate property. However, as a matter of equity, the former spouse should benefit from
increases in the pay table applicable to the O-4 grade. Thus, as the pay for an O-4 with 14 years of
sarvice is increased due to increases in the pay table, so too is the vaue of the dlocation to the former
spouse. The objective in this regard should be to provide the former spouse, on a present value bas's,
with gpproximately the same amount of retired pay that he or she would have actualy received had
payments begun on divorce. DFAS should include aformulain its recommendations that could be used
by parties who divorce while the member is dill on active duty.

The"10-year Rule’ for Direct Payment of Retired Pay Allocations. Under current law, aformer
spouse is digible for direct payment, through DFAS, of his or her share of retired pay only if the parties
were married for at least 10-years during which the member completed at least 10- years of creditable
sarvice. In practice, this so-caled “10-year rule’ redtricts enforcement of court orders concerning
marriages that overlapped military service by less than 10 years. In such cases, the member is
respongble for paying the former spouse his or her share of retired pay and DFAS must withhold tax on
the full amount of the member’s military retired pay. In addition, the 10-year rule is occasondly
misinterpreted by counsel and their clientsto congtitute a bar to any division of retired pay.

Conclusions. Overwheming judtification exists for abolishing this requirement. First, no other
examined public or private retirement plan or system contains such a restriction. Second, reped should
prevent the courts, practitioners, and parties to divorce proceedings from mistakenly interpreting arule
goplicable to direct payments as a prerequisite to dlocation of retired pay. Third, repeding this
requirement would alow DFAS to issue separate Federal income tax reporting documents to the parties
for their respective shares of the alocations.

Recommendation. DoD recommends that Congress repeal the 10-year requirement.

SBP Issues. Under current law, severd inequities arise with respect to SBP beneficiaries and
survivor annuity issues. For example, a member can designate only one SBP beneficiary. In addition,
there has been some degree of controversy associated with the payment of SBP premiums. Further, a
former spouse has only 1-year after the divorce to notify DFAS that the member must designate him or
her as an SBP beneficiary (caled a deemed dection). If the former spouse fails to do so, he or she will
lose entitlement to SBP benefits.  In addition, former spouses and former spouse organizations urge
repedl of the current law requirement that SBP coverage terminate if the former spouse remarries before
attaining age 55.

Conclusons. The limit on SBP beneficiaries leads to both the ingppropriate deprivation of
survivorship interests and overcompensation of former spouse survivors. As a result, SBP annuity
payments should be divishble or assgnable among multiple beneficiaries.  Additiondly, they should be
presumptively divishble in pro rata shares corresponding to the shares of the underlying retirement
benefits. The rules regarding payment of SBP premiums has led to inequities by requiring that some
members and former members pay premiums on annuities for the benefit of former spouses. The “1-
year rule’ has created hardships for some former spouses seeking to be recognized as court-ordered
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SBP bendficiaries. Lastly, no good reason exists for repeding the requirement that SBP payments stop
if the former spouse remarries before attaining age 55.

Recommendations. DoD recommends amending the provisons of the law relating to SBP as
follows—

Permit the designation of multiple SBP beneficiaries. (Provided actuaridly sound assumptions
and tables are developed to determine the gppropriate premium cost for additiona beneficiary
coverage.)

Egtablish a presumption (unless otherwise agreed by the parties or ordered by a court) that
multiple beneficiary designations and related alocations of SBP benefits must be proportionate
to the dloceation of retired pay.

Permit the courts (or the parties) to establish and designate respongbility for payment of
premiums related to SBP coverage (at present, applicable law requires them to be deducted
from disposable retired pay).

Require premium cogts of SBP to be withheld from the respongible party’ s share of retired pay.

Permit any spouse or former spouse to waive any or al of his or her proportionate coverage
under SBP.

Reped the 1-year deemed e ection period requirement.

If the USFSPA is amended to permit designation of multiple beneficiaries, the codts to the
government or agency must dso be consdered.™ Actuaridly sound assumptions and tables must be
developed to determine the appropriate premium cost for additiona beneficiary coverage. There should
be no additiona cost to the government, other than adminigtrative expenses, as a result of implementing
the recommendations below. Members and former spouses should be completely responsible for paying
any additiond insurance cods.

VS/SSB "Ealy Out" Programs. The overwhelming mgority of courts interpret these payments
as based on accrued military service and therefore divisible.

Conclusions. Although the vast mgority of State courts are dlocating early retirement or
Separation payments to former spouses, the USFSPA contains no provison that addresses the
divighility of these payments. Rresumably, current law does not address this because these types of
payments were created after the last Sgnificant amendments to the USFSPA.

25 The DFAS Retired Pay Directorate estimates system allocations would take at least 2 years to accomplish and that the

estimated cost of the changes would be $3-4 million.
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Recommendation. DoD recommends that Congress amend the USFSPA to include a
provison which specificaly recognizes early retirement and separation payments as property subject to
divison and authorizes direct payment to the former spouse.

“Forced’ Retirement. The laws gpplicable to other Government and private employer
retirement plans do not authorize State courts to require an employee to retire at a date specified by the
court to effectuate the current payment of a former spouse's dlocation of retired pay. Benefit plans
sponsored by private employers may alow former spousesto dect to receive their benefitsimmediadly.
These plans may dso permit such benefits to be digtributed in a sngle lump sum equd to the present
vaue of the former spouse's interest which, in turn, can be rolled over to an IRA on a tax-deferred
bass. Attempting such an early distribution approach with the military retirement syssem would be
chalenging because of the numerous contingencies that affect members eventua disposable retired pay.

Conclusion. The USFSPA does not authorize State courts to issue orders that compel the
member to retire to make retired pay avalable for a former spouse. To provide for our nationd
defense, the armed forces must be alowed to control when a member is permitted to retire. If military
retired pay is awarded solely as property, a court should not be able to compel the member to provide
any payments to the former spouse before the member retires.  Since the member is not entitled to
receive retired pay prior to retirement, the former spouse should aso be precluded from receiving it
(when it reflects an award as property) prior to the member's actua retirement.

Recommendation. DoD recommends that the USFSPA be amended to explicitly prohibit a
court from requiring a member to begin payments (as property) to a former spouse before actud
retirement, as economicaly, this may compe the member to retire. There should be no exceptions to
this requiremen.

Limitations on Divison of Retired Pay. The USFSPA provides that the maximum amount of
disposable retired pay that can be paid by DFAS to aformer spouse as property is 50 percent of such
disposable retired pay. Additiondly, the USFSPA provides that a maximum of 65 percent of a
member’s disposable retired pay may be paid by DFAS directly to a former spouse pursuant to all
court orders under the USFSPA and section 459 of the Socia Security Act (relating to child support
and dimony (and arrearages) enforcement). This provison isin accord with existing law that gpplies to
al Federd employees.

Concluson. DoD accepts the observation d the State Bars and the ABA that this is a
limitation on the amount payable by DFAS directly to a former spouse and is not a limitation on the
amount awardable by a court or under an agreement of the parties.

Recommendations. DoD recommends that the USFSPA be amended to retain this
limitation with an exception that would permit direct payment by DFAS in excess of 50 or 65% of
disposable retired pay where both of the parties agree (and the court approves).
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COLAs for Dollar-specific Awards. No provison o the USFSPA permits COLAS for dollar
amount awvards.  This rule limits the flexibility of the parties and the courts in negatiating property
Settlement agreements and causes practitioners and the courts difficulty in their efforts to draft orders.

Condlusion. No compelling reason exidts for the current statutory limitation on dollar-specific
awards.

Recommendation. Congress should amend the USFSPA to authorize DFAS to apply
COLASsto dollar-specific awards.

Automatic “Cashrout” of “Smal Bendfits’ and Optional “Cashrout” of SBP and “Large
Bendfits’. Requiring direct payment of dl adlocations of retired pay will increase the DFAS workload
by cregting many new “smdl” monthly payments to former spouses. It is economicdly inefficient for
DFAS to process smdl monthly payments. DFAS bdieves that the amdl benefits should be
automatically cashed out, without any form of eection, in a sngle, lump sum. This gpproach would
amplify adminigration of the USFSPA for dl parties, result in savings to DoD, and be more convenient
to former spouses.

Retirement plans sponsored by private employers and the Federd Employees Thrift Savings
Pan (TSP) have the option of automaticdly didributing “smal” benefits to participants and former
oouses in a gngle lump sum.*® The portions of these distributions that are attributable to any form of
contribution except after-tax employee contributions qualify for direct or indirect IRA rollover
treatment.® For purposes of determining “small benefits,” the Interna Revenue Code provides that the
accrued benefit of a participant will be consdered smal if the present vaue thereof, as determined in
accordance with section 417(3)(3) of the Code, is $5,000 or less. The “cash-out” rules dso apply to
the digtribution of benefits to former spouses under QDROs.

Conclusion. The DoD Military Retirement Fund Board of Actuaries should publish tables that
alow the present value of aformer spouse’s dlocation of retired pay or SBP payment to be calculated,
and DFAS should autometicdly didribute it if the present vaue is "smdl.” To make the cdculaion,
severd assumptions would have to be made, including life expectancy (i.e., mortdity), interest rate, and
COLA increases. Inasmuch as the former spouse's dlocation could ke reduced by the member’'s
receipt of disability compensation, the likelihood of this occurrence would dso need to be included in
the assumptions.

DoD dso concluded that, under certain circumstances, the cashrout approach should be
extended, as an optiond form of payment, to SBP payments as well as dlocations of retired pay in
excess of $5,000. To do so, DoD would need authority to promulgate regulaions which specify the
circumstances under which a former spouse can dect to recelve SBP payments and dlocations of
retired pay with a present value in excess of $5,000 in asingle lump sum.

20 See Sections 411(a)(11)(A) and 417(€)(3) of the Internal Revenue Code.
27 See Sections 402(c)(8)(B) and 402(f)(2)(A) of the Internal Revenue Code.
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Recommendations. Congress should amend the USFSPA to include a “smdl benefit cash
out” provison that is Smilar to the rule contained in Section 411(a)(11)(A) of the Internal Revenue
Code. The provison would include a grant of authority to DoD to determine which actuarid
assumptionsto use in caculating present vadue. The provison would gpply to both dlocations of retired
pay and SBP payments and would be rondlective. This would enable DFAS to save the expense
asociated with making smdl monthly payments and dlow former spouses to receive the present vaue
of dl of therr benefitsimmediately. Likewise, the Internd Revenue Code should be amended to include
these payments in the category of “digible rollover digtribution” so they can be rolled over, on a tax-
deferred basis, to an IRA.

The USFSPA should aso be amended to authorize DoD to promulgate regulations which
goecify the circumgtances under which former spouses can dect to receive SBP payments and
adlocations of retired pay with a present value of more than $5,000, calculated in the same manner as
“amdl bendfits” in asngle lump sum.

When a bendfit is "cashed-out," the amount expended by DoD will be recouped from the
member's retired pay through direct deductions until the full amount is recouped.

Smplification of Adminigration of the Act

Many organizations agree that more information regarding the USFSPA and how its provisions
are applied should be made available to dleviae the lack of understanding and confusion surrounding
the law. Practitioners have aso expressed concern with the processing of orders by DFAS. On the
other hand, DFASS representatives express concern with the qudity of orders it recelves inasmuch asiit
regjects a Sizable proportion of orders it receives regarding the divison of military retired pay. Many
practitioners rely on the provisons of ERISA when drafting court orders, however, ERISA does not
goply to a divison of military retired pay. Likewise, private practitioners use Quaified Domestic
Relations Orders (QDROs) to divide military retired pay. QDROs were specifically created to address
the provisons of ERISA; as such they unnecessarily complicate USFSPA cases.

Four methods suggested for smplifying administration of the USFSPA include publication of (1)
more information (such as a handbook) related to the USFSPA; (2) a standard form for a domestic
relations order for the divison of military retired pay; (3) implementation of a pre-approva procedure
by DFAS for court orders;, and (4) presumptive standard formulas for use by judges, practitioners, and
partiesin cadculating dlocations of retired pay.

DoD bdieves that the recommendations that follow our conclusons in this section would
improve DFASS ahility to process alocations of retired pay.

Conclusions. The publication of a handbook and a fully integrated web Ste should significantly
enhance understanding of the USFSPA. The handbook could be patterned on the handbook published
by OPM.
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Parties would benefit from the publication—and perhaps required use—of forms of court
orders, which would automaticaly be, if properly completed, accepted by DFAS. DoD bdievesit will
be best to coordinate the drafting of standardized formswith DFAS, the Coast Guard, the Public Hedlth
Service, and NOAA.

The USFSPA dso needs amendment in other areas. Congress should amend the law to alow
either members or former spouses to submit an goplication for direct payment of benefits. Former
spouses occasiondly refuse to submit the application. As a consequence, the member will have income
tax withheld on the full amount of the member's retired pay and must then make the payments provided
in the divorce decree to the former spouse. Allowing the member to submit the application will equdize
the parties’ position in this matter.

The datute requires that members be given notice of an application for payment of retired pay
(notice must include a copy of the order). The regulation requires that a member be given 30 days to
respond to the gpplication. DoD recommends that Congress amend the statute to allow the member to
wave the notice requirement. Members occasondly request that payments start immediatdly.
Amending the datute will darify the member’ srightsin this respect.

We believe Congress should amend the USFSPA to delete the requirement that a copy of the
court order be sent to the member. DFAS will instead notify the member that, upon request, it will send
the member a copy of the order. Title 42 of the U.S. Code contains a Smilar provison concerning
copies of child support orders. Since that provision took effect, DFAS has processed approximately
10,000 orders but received only approximately 300 requests for copies of the court order. Changing
the requirement will result in fewer adminigrative cods to the Government.

We dso conclude that Congress should amend the USFSPA to dlow for eectronic
transmisson of court orders and applications. At present, DFAS is unable to accept eectronic
transmissons. It expects to have that capability within the next few years. Authorization to use digitd
sgnatures is dso gppropriate. With technologica advances, service of applications through the DFAS
web dte will soon become possible. This will permit DFAS to improve customer service and speed
processing of court orders.

Congress should not grant DFAS explicit authority to conduct a “pre-submisson review” of
proposed court orders. Even if the review was non-binding, it would sill place DFAS in an
inappropriate role that is properly played by advocates for the parties in the divorce proceedings. The
publication of a handbook, combined with an integrated web Ste and standard forms should be
adequate to enable practitioners to prepare orders that comply with the USFSPA.

Recommendations. DoD recommends that—

DFAS prepare a handbook for judges and practitioners that includes the statute, regulation,
gandardized forms and other information of use in drafting court orders. A disk or CD-ROM
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verson of the forms, statute and regulation would aso be of benefit.  The handbook should be
smilar to the format used by OPM in its CSRSFERS handbook.

DFAS develop a fully integrated web ste that addresses the many issues involved with the
USFSPA and the divison retired pay. The web ste should include dl information found in the
handbook referred to above as well as contact information regarding the DFAS personne
responsible for processing gpplications. The web Site can aso include links to other government
Stes containing information needed in preparing court orders (military pay tables, actuary tables,
etc.).

DFAS acknowledge the receipt of “deemed” SBP dections.

Congress grant DoD specific authority to develop standard forms of court orders for
percentage and dollar amount alocations and to publish the forms in a regulation. The content
of the forms would be coordinated with DFAS, the U.S. Coast Guard, NOAA and the Public
Hedth Service. Outsde organizations will have the opportunity to comment on the proposed
forms when they are published in the Federal Register.

Congress amend the USFSPA to provide that a former member may waive the 30-day notice
period.

Congress amend the USFSPA to provide that the former member may request direct payment
from DFAS to the former spouse.

Congress amend the USFSPA to provide for eectronic transmisson of court orders and
USFSPA gpplications, use of digital signatures, and the use of other technologica advances that
may appear in the future.

Congress amend the USFSPA to reped the requirement that a copy of the court order
accompany the notice of gpplication.

USFSPA Dependent  Victims of Abuse Provisons. The following concluson and

recommendation, concerning a modification to the Dependent Victims of Abuse provisons of the
USFSPA codified at 10 U.S.C. § 1408(h), is offered based on DFAS's experience in administering this
provison over the last severd years.

For a former spouse to be digible for benefits as a victim of abuse by amember losing the right

to retired pay, the USFSPA requires that the member be digible to retire at the time he or she loses
eligibility to receive retired pay as aresult of spouse or child abuse® USFSPA further provides that the

%10 U.S.C. § 1408(h)(2)(A).
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date the convening authority approves a court-martia sentence may be used as the date on which the
member’ s eigibility to receive retired pay terminates®®

Decisons regarding pretrid confinement and confinement between the tria and the convening
authority’s action are made independently of their effect on a former spouse's digibility for benefits
under the USFSPA.

Consequently, in a few cases, former abused spouses have lost the opportunity to receive an
dlocation of retired pay smply because the members were confined prior to convening authority action
on their cases. Specifically, the members would have been digible to retire on the date the convening
authority gpproved their sentences; however, they logt their digibility for retired pay because they were
confined prior to and/or after the trial and such confinement was not creditable service.

Conclusion. It is consgtent with the overal purpose of 10 U.S.C. §1408(h) to remove
disncentives to reporting and subsequently cooperating with prosecution authorities in abuse cases.
While a decision to confine a service member during these periods may serve to protect abused spouses
and dependent children, in a few cases the confinement action may aso have the effect of depriving
them of benefits under this Satute.

Recommendation. DoD recommends that the statute be amended to provide that a former
spouse may be digible to receive payments under USFSPA, if the member, but for confinement periods
served prior to convening authority action, would have been digible to retire at the time he or she loses
retirement eigibility because of the abuse. We recommend the amendment be made effective
retroactively to October 23, 1992, the date the Dependent Victims of Abuse provisions were enacted.
This action would dightly expand former spouse digibility.

Recoupment of Overpayments to Former Spouses Resaulting from Retroactive VA Disability
Determinations.  The VA often makes disability determinations thet are retroactive in effect. When a
former member receives a retroactive disability determination, he or she must waive retired pay in order
to receive VA disability compensation. Since the determination is retroactive, disposable retired pay
must be recomputed from the effective date of the disability, and an adjustment made to the amount of
the former spouse’s previous payments. Because this waiver reduces the amount available to pay the
former spouse from retired pay, retroactive recharacterization usudly causes the former spouse to be
deemed to have been overpaid.

DFAS credits the former member for the total amount of the overpayments to the former
spouse. It then establishes a debt againgt the former spouse’ s future USFSPA payments to recover the
debt. In the debt notice letter, the former spouseis informed that he or she may request awaiver of the
debt under 10 U.S.C. 82774. DFAS may waive collection from the former spouse “when collection of
the erroneous payment would be againgt equity and good conscience, and not in the best interest of the

% See 10 U.S.C. § 1408(h)(10)(A).
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United States.”**

Conclusions. In these ingances, the USFSPA payments initidly made to a former spouses
were correctly computed based on information available at the time. Thus, the payments, dthough
subsequently determined to be erroneous, did not appear to be “erroneous’ when made. In order not
to pendize ether the former member or the former spouse, the Government should not attempt to
collect overpayments.

Recommendation. DoD recommends that Congress enact legidation that exempts from
recoupment overpayments to former spouses that are due to retroactive VA disability determinations.

Elimination of Jurisdictiond Rule. A portion of the USFSPA, codified a 10 U.SC. §
1408(c)(4), includes procedurd requirements that must be satisfied for a State court to exercise
jurisdiction over the dlocation of retired pay, irrespective of the court's possible jurisdiction over other
aspects of the divorce. This provison was added to the basic legidation to ensure due process for the
member and to prevent “forum shopping” by the former spouse.

This section, which gpplies only to a divison of military retired pay as property, cresies a
gpecid jurisdictiond provison that does not exist for smilarly Stuated non-military couplesin divorces.

At the time Congress enacted the USFSPA many dtates provided that retirement or penson
benefits were not marita property. Such benefits were considered to be the separate property of the
person earning them and were therefore not subject to divison during a divorce. The reason for this
provison of the USFSPA no longer exigts. All States provide tha retirement benefits are marita
property that are subject to divison. The concern now is not ‘forum shopping;' insteed, it is ‘forum
avoidance by the military spouse. DFAS reports that this usualy occurs in cases involving members
who are retired at the time of the divorce.

Certain stakeholders have expressed the opinion that adequate jurisdictiona protections are
available to members through the Soldiers and Sailors Civil Rdief Act (SSCRA). Exiging State laws
provide adequate protection for retirees and members of the Reserve Component. The stakeholders
maintain that the jurisdictiona requirements cregte difficulties for spouses and members dike, resulting in
delays and litigation expenses.

DFAS is responsble for ensuring compliance with the SSCRA when processing involuntary
dlotments for commercia debt. These alotments are initiated againg the pay of active duty military
personnd. Section 520(a) of the SSCRA provides specific procedurd protections for active duty
military personnd. The same protections are available to active duty military personnd in divorce
proceedings.

The USFSPA requires that the designated agent determine whether the member’ s rights under

29 noD FMR Volume 7B, DoD 70000.14-R, paragraph 60209.
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the SSCRA were observed.” The SSCRA'’s requirements at 50 U.S.C. App 8520 will continue to
protect active duty military members againgt default divorce judgments. If it is not gpparent from the
court order that the member’s SSCRA rights were observed in the divorce proceeding, DFAS will
reject the former spouse’ s application for payments under the USFSPA.

Conclusons. Since dl States now provide for the divison of military retired pay, the issue of
“forum shopping” is no longer a sgnificant concern.  In addition, ambiguities in USFSPA jurisdiction
requirement provisions have complicated the intent and interpretation of the law. The remova of the
jurisdiction requirement will amplify adminigration of the USFSPA.

Recommendation. DoD recommends that Congress delete the speciad jurisdiction
requirement of the USFSPA.

Provisions of Military Retirement System Which Are Adeqguate

Despite statements by individuals and organizations to the contrary, DoD believes severd
provisons of the USFSPA, including some of the provisons that have generated the most controversy,
are reasonably effective and should not be changed.

Treatment of VA Disability Compensation Under current law, amember must waive retired
pay to receive VA disability compensation. Because VA disability compensation is tax free, a member
has a subgtantia economic incentive to seek a disability rating after retiring from military service.
Seeking such arding is clearly a member’s right. Indeed, if the member seeks medicd care from the
VA for an injury or anillness, the best way for that member to establish that the conditions were service
connected would be to seek a VA disability rating promptly after retiring from active service.
Accordingly, it islawful and gppropriate for aretired member to seek a VA disability rating.

Under present law, the waiver of retired pay to receive VA disability compensaion dso
reduces the amount of disposable retired pay avalable for divison a divorce, and, in most cases,
reduces the payment to the former spouse. In other words, for each dollar of VA disability
compensation awarded, the member’s disposable retired pay is also reduced by one dollar. In cases
where the member receives a 100 percent disability rating, al payments to the former spouse may
ceae. This result is due to the provisons of the VA Disability Compensation System—not the
Uniformed Services Former Spouses Protection Act.

110 U.S.C. §1408(b)(1)(D).
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Anecdota evidence from former spouses suggests that some members have aggressvely used
the VA disability compensation system to reduce the share of their retired pay that will be received by
the former spouse. However, no study supports such a concluson. Some opposed to the exiding law
adso contend thet it is relaively easy to obtain a VA disability rating and thereby reduce, or even
eliminate, payments to the former spouse. Again, no study supports these contentions.

Conclusion. Congress has chosen to give VA disability compensation a higher priority than
payments to former spouses. This is congstent with the treatment historicaly provided by Congress to
VA disability compensation. It has trested it as compensation owed to the member for injuries’'wounds
incurred in the service of the United States. As such, the Congress has aways exempted it from the
clams of creditors (it has dlowed clams for spousal and child support). The trestment of VA disability
compensation is not within the purview of DoD. Such matters are exclusvely within the purview of the
Depatment of Veterans Affairs and the Congress. If Congress chooses to revist the issue of the
treatment of disability compensation, in relation to retired pay, it would be gppropriate to ensure thet the
concerns of both members and former spouses are taken into account.

Termination of Payments Upon Remarriage of Former Spouse. In passng the USFSPA,
Congress dlowed State courts to divide retired pay as property. Although, under certain
drcumstances, payments to the former spouses of CIA and FS employees may terminate upon the
former spouse’ s remarriage, payments under the other retirement systems do not.

Conclusons. Domedtic rdations law is a subject principaly reserved to the States. For this
and other reasons, it is ingppropriate for Federal law to direct that payments stop upon the former
goouse's remarriage. Military retirement is smilar enough to other types of retirement that it does not
merit being treated differently than virtualy al other retirement benefits. As a consequence, State courts,
not Federd law, should determine the effect of remarriage.

Termination of SBP Bendfits If Remarried Before Age 55 / Automaticaly Awarding SBP to a
Former Spouse.  Some argue that SBP coverage for former spouses should continue, even if they
remarry before age 55 and that SBP coverage should be automeatically awarded to former spouses.

Conclusions. SBP coverage stopsiif the surviving spouse of aretired member remarries before
age 55. DoD found no compelling reason for tregting a former spouse differently than a surviving
spouse. DoD aso concluded that whether a former spouse should receive SBP coverage is properly a
meatter for the parties to negotiate as part of property settlements or for courts to award as part of
divorce decrees.

Saute of Limitation for the Divison of Retired Pay. The USFSPA does not impose a statute
of limitation on the divison of retired pay.

Conclusion. Congress determined that most issues relating to divighility of military retired pay
should be left to the discretion of State courts. An gppropriate statute of limitations should be left to the
discretion of State law.
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Differing Definitions of Disposable Retired Pay for Pre- and Post-1991 Decrees. Prior to 1991,
Federal income tax was deducted from totd retired pay to caculate disposable retired pay subject to
divison as maritd property. For pre-1991 distributions of retired pay as marital property, the
deduction of Federd income tax generdly was advantageous to the member—even where the State
court ordered an equa divison of the retired pay. When it amended the USFSPA in 1990, Congress
noted the purpose of the amendment was to rectify an "unfairness, in part because of interpretations of
the Interna Revenue Code.™* However, when Congress amended the method of deducting Federd
income tax from retired pay, the change was not made retroactive; rather, it was made gpplicable only
to decrees entered after the date of the amendment.

Conclusion. DoD found no compelling reason to amend the definition of disposable retired
pay that is applicable to pre-1991 divorces.

Specific Formulas for Divison of Retirement Benefits Some stakeholders believe that the
USFSPA should be smplified by creating a presumed method of caculating the dlocation of retired
pay. This presumptive method would be a moded that State courts could follow, but would not be
required to follow. This presumptive method could be smilar to the "satutory share’ thet is provided in
the Foreign Service Penson System, but would not be mandatory as is the case in the Foreign Service
Pension.

While a presumed method would smplify the alocation process in the absence of State law,
such an gpproach would be incongstent with Congress determination that State law should govern most
aspects of the divison of retired pay. A presumptive method would be a clear indication of a Federa
atempt to override State law in this regard. Regardless of efforts to labd such a presumption as
"voluntary,” this "smplification” would be an intruson into what Congress concluded should be an
exclusvely State lav metter.

Conclusion. Cregting a presumed method to caculate the dlocation of retired pay would
undermine the clear choice to use State law that the Congress made when it enacted the USFSPA. In
the absence of a demonstrated need to revigt thisissue, and no such need is gpparent, retaining existing
law isthe best choice.

Remova of Bar on Opening Pre-McCarty Cases and Reopening of Fina Orders. When it
passed the USFSPA, and again when it amended the statute in 1990, Congress made it clear that its
provisons would not be effective retroactively.

Conclusion. Because Congress determined not to make the USFSPA retroactive when it
enacted the law, it would be ingppropriate to amend the USFSPA to alow former spouses to reopen
divorce proceedings that have been closed for 18 or more years.

212
See House Report (Committee on Armed Services) 101-665, pp. 279-280, on H.R. 4739, 101st Congress, 2d Session (1990).
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Treatment of Military Retired Pay as Compensation for Current, but Reduced Services. Some
current and former members and member organizations often argue that because, in some contexts,
retired pay is consdered compensation for current, but reduced services (because former members are
subject to recdl to duty, prosecution under the UCMJ, and, under certain circumstances, restrictions on
foreign travd), the classfication of retired pay by the USFSPA as “property” subject to divison and
“income’ under the Internd Revenue Code is inequitable inasmuch as the benefit cannot be transferred
or sold.

Congress has consdered this issue and determined that retired pay is subject to divison as
property.

Conclusion. DoD bdlieves that, on baance, there is no compelling reason to recommend that
Congress reconsgder its determination legarding this matter. Further, State courts should retain the
authority to treat retired pay as property that is subject to divison upon divorce.

Requiring State Courts to Apply State Law Considering Subjective Factors in Allocating
Retired Pay. Various stakeholders have recommended that the USFSPA be amended to require State
courts to take into account subjective factors when making an alocation of retired pay. Factors
recommended to be congdered include the reaive fault of the parties (including consderation of
dependent abuse) and the financia circumstances of the former spouse.

Conclusion. State courts, not Federa law, should determine whether fault will be taken into
account and, if so, the extent to which it will affect the dlocation of retired pay.

Expanson of Eligibility for Space-Available Travel. Some former spouses, who were digible
for military benefits, have stated that they may not travel in space-available military arcraft because of
the requirement that their spouse travd with them.

Conclusion. DoD concluded that no change should be made to military regulations to dlow
former spouses to fly on military aircraft free of charge.



